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the Economy 


COST OF LIVING—DOWN. The August Consumer Price Index fell 
off slightly to 128 per cent of the 1947-1949 base, according to the Department 
of Labor’s Bureau of Labor Statistics. This was a drop of .1 per cent from 
July’s record figure of 128.1. Most of the decline was due to a drop in food 
prices, which was about normal, seasonally. 





During the first eight months of 1961, consumer prices have advanced by 
approximately .5 per cent, less than 
during any comparable period since 
1955. Quarterly review of wage rates, 


Billion Dollars 


450 | PERSONAL INCOME 





4 


on the basis of the August figure, will g99L a 4 
bring raises to 120,000 aircraft in- eee aus 

dustry workers and some 580,000 em- 350 | 

ployees in the basic steel and related | 
industries. “Daberemene” 

Average primary market prices \\ pore c ele go 
rose .3 per cent in August. The - 
wholesale price index reached 119, | 

° pitt tossts setts lscisitisisiiisisitiissils 
about .2 per cent below the level of me ~— nen mee 
a year ago. 

PERSONAL INCOME—DOWN. The August figure for personal 
income—an annual rate of $419.5 billion—was off somewhat from July, but 
this was the result of the fact that the July figures included a special pay- 
Billion Dotlers ment of national service life insurance 
60 | CONSUMER CREDIT OUTSTANDING dividends. Compared with the July 
(short- ond intermediate-torm) income exclusive of this extra pay- 
ment, August income was up a little, 
but the slight rise contrasts sharply 
with large month-to-month increases 
subsequent to February of this year. 

CONSUMER CREDIT— 
DOWN. In July, consumer credit 
outstanding eased down slightly, to 
i Pt about $547 billion. The decline 

1958 1959 1960 1961 amounted to less than $100 million. 
Billion $ 
GROSS NATIONAL PROD- ss 
UCT—UP. Preliminary estimates show GROSS NATIONAL PRODUCT 
that GNP will reach another record 
high by the end of the third quarter 
of 1961. The midyear total of $516.1 
billion, an all-time high, may be pushed 
to $520 billion by year’s end, accord- 
ing to informed sources. The U. 5. 
Department of Commerce predicts 
that a rise in capital investment will 
lead the way to record highs this year 499 l | | j 
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INDUSTRIAL PRODUCTION—UP. August’s total industrial produc- 
tion bested preliminary estimates and reached a record high of 113 per cent 
on a 1957 index. This figure compared with 112 in July and 102 at the low of 
index, 1987 =100 last winter. Output of industrial ma- 
140 terials increased slightly. Among final 

TOTAL INDUSTRIAL PRODUCTION ° ite: 0 oe 
@. & 8. wees. od, index) products, output of business equip- 
ment advanced to a new high and 
consumer goods production was main- 
tained at the record level reached in 
July. 





Output of apparel and most home 
goods remained at advanced rates in 
| nevteed tego August, while output of television 
60 bt tisitiuuat and home radios declined. Auto as- 
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semblies were maintained after allow- 
ance for the earlier model changeover this year. Production of commercial 
and industrial machinery rose further. Output of durable materials continued 
to expand. Steel mill operations rose only seasonally, however, as demands 
were limited by the earlier auto-model changeovers and the possibility of 
work stoppages at auto plants. In early September, with a new labor contract 
in prospect in the auto industry, steel mill operations showed more than 
seasonal gains. 
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1958 1959 1960 1961 
STOCK PRICES—UP. Moody’s index showed bond prices climbing to a 


4.73 yield in August. The July estimate was 4.70 per cent. Yields on medium 
and long-term bonds generally changed little from mid-August through the 
first week in September. Following a Treasury announcement on September 
7 of an advance refunding of bonds maturing in 1970 and 1971 into bonds 
maturing in 1980, 1990 and 1998, long-term Treasury bond yields rose almost 
five basis points to new highs for the year. 





Dividend rates, prices, yields and earnings of common stocks all moved 
up, according to Moody’s. Price per share of 200 common stocks rose from 
$185.95 in July to $189.30 by the end of August. 

Treasury bill yields declined from mid-August to mid-September. The 
Treasury Department announced that in the next two-months it will raise 
about $5 billion of new money by issuing short-term securities. This financ- 
ing includes $2.5 billion of June tax anticipation bills. 
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CONSTRUCTION—UP. The unadjusted total construction for August 
was well above $5.4 billion. The seasonally adjusted annual rate reached 
$58.28 billion, slightly higher than in July. This figure was also 3 per cent 
above the average in the second quarter of this year and equal to the record 


high of mid-1959. In August, high- 
way construction rose for the third 
successive month and residential con- 
struction, which began to advance in 
March, also edged higher. Activity 
on military facilities declined follow- 
ing some increase in July. 
MANUFACTURING WAGES 
AND HOURS—UP. The average 


weekly gross hours per worker on 
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payrolls of nonagricultural manufac- 
turing establishments rose slightly to 
40.1 in August, an increase of .1 hour 
per week over July. Although August figures were not available for non- 
manufacturing industries, the July average reached 42 hours per week in mining. 
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UNEMPLOYMENT—UNCHANGED. The seasonally adjusted annual 
rate of unemployment remained constant at 6.9 per cent of the total labor 
force in August. The unadjusted rate declined, however, from July’s high of 
7 per cent to only 6.2 per cent. There were some 4,542,000 unemployed by 
the end of the month. Total employment in nonfarm establishments rose 
slightly further in August, despite a large reduction at automobile plants. 


The number of people out of work 15 weeks or longer declined by 
200,000 to 1.4 million during the month. Included among the long-term un- 
employed were 900,000 persons who had been without jobs for more than half 
a year. The improvement in long-term unemployment was better than seasonal, 
according to the Labor Department. 


A major cause of unemployment 
MILLIONS OF WAGE . , > >» at ~ ~h- “— 
eae continued to be structural change in 
20 the economy. Long-term unemployed 


manuracturing EMPLOYMENT are mostly workers whose skills are 

deen no longer in demand due to automa- 

SE ee tion in industrial establishments. In 

4 S a recent speech, Robert C. Goodwin, 

DURABLE Director of the Bureau of Employ- 
INDUSTRIES 
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ment Security, expressed the concern 
his organization feels over this problem: 
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1958 ship can we offer those around the 
world who seek the best system under 
which to conduct their affairs? Can we properly expect them to emulate 
us, when for eight continuous months we have had nearly 7 per cent of our 
nation’s labor force unemployed? Can we expect them to consider America 
the best criterion when 1 million of our people have been without work for 


half a year or longer?” 


908 October, 1961 ©@ Labor Law Journal 





LABOR LAVYV oovena 


A COMMERCE CLEARING HOUSE PUBLICATION 


October, 1961 Vol. 12, No. 10 


Temporary Extended 


Unemployment Compensation Act 
of 1961—A Legislative History 


By PHILIP BOOTH 


The TEUC Act of 1961 marked the first time that Congress provided that 
funds raised by taxes on employers in one state could be used to compen- 
sate unemployment in other states. This stipulation was the major issue 
during the battle to get the bill through Congress. Philip Booh is Chief of the 
Office of Program and Legisiation of the U. S$. Labor Department's Bureau of 
Employment Security. Views expressed in this article are those of the author 
and do not necessarily reflect the official views of the Labor Department. 


HE FIRST OF THE KENNEDY ADMINISTRATION’S anti- 
. recession measures to be enacted into law was a bill to temporarily 
extend unemployment compensation for those jobless workers whose 
benefits had run out before they were re-employed. The proposal of 
the Administration was to extend the workers’ protection, generally 
by one-half of their previous protection. It was transmitted to the 
Congress on February 6, 1961; it was passed and signed into law, 
as P. L. 87-86, on March 25, some seven weeks later. 


The bill was under consideration by the Congress in a period 
of severe unemployment—the highest level in 20 years. Jobless 
workers covered by unemployment compensation numbered 3.4 million 
in mid-February—the highest level in the program’s history. There 
was little general opposition to the bill. However, one of the major 
features of the bill—the financing of the program on a nationwide 
basis—was accepted by the Senate by a margin of only two votes. 
The issue was whether the costs of these recession-extended unem- 
ployment benefits should be financed on a nationwide basis or on a 
state-by-state basis. This issue formed the test of support for a major 
breakthrough in unemployment insurance program policy. For the 
first time, the Congress provided that funds raised by taxes on 
employers in a given state could be used to compensate unemploy- 
ment in other states. On this issue, the President and the Secretary 





*Saul J. Blaustein, “The Challenge Facing the Unemployment Insurance 
System,” Monthly Labor Review, March 1961. 
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of Labor were successful in holding 
the administration policy line. The fol- 
lowing discussion will describe the 
main features of the proposal, the 
form in which the major issues arose 
during Congressional consideration 
and the manner in which these were 
reflected in the final enactment. It 
will also include some observations 
regarding implications of the final out- 
come upon future unemployment in- 
surance developments. 


Earlier Extended Unemployment 
Benefits Program 


During the 1958 recession, Congress 
had enacted a somewhat similar ex- 
tension of unemployment benefits. It 
was spurred, like the 1961 enactment, 
by the inadequate protection afforded 
millions of jobless workers under 
many state unemployment compensa- 
tion laws—inadequate to carry them 
over their periods of unemployment. 
More than eight of every 100 workers 
covered by the program had been out 
of work in April, 1958. In the last 
six months of 1957, more than a half 
million used up all of their unemploy- 
ment insurance rights while still out 
of work, bringing the annual total to 
1.2 million. During 1958, this number 
increased to 2.6 million, the highest 
yearly total in the program’s history, 
declining to 1.7 million in 1959.2 These 
record-breaking totals were recognized 
as posing a problem of major propor- 
tions and national concern. 

The Temporary Unemployment 
Compensation Act of 1958, between 
June 4, 1958 and June 30, 1959, ex- 
tended by 50 per cent the period of 


benefit protection for workers who 
had used up their State benefits *“—a 
worker who had received benefits for 
20 weeks could receive ten more; if 
30 weeks, another 15. This extension 
was effective, however, only in states 
which entered into agreements with 
the Department of Labor to pay ex- 
tended benefits to their jobless work- 
ers. Only 17 states chose to do so. 
Another five states provided similar 
extensions on their own. As a result 
of the action of these 22 states, some 
30 per cent of the covered workers 
who had used up their state benefits 
were left without this form of pro- 
tection.* 


The for this incomplete 
operation of the program are to be 
found in the nature of the financing 
arrangements. While funds were 
made available from the Federal Treas- 
ury to pay the benefits, each 
was required to repay these amounts. 
It could pay them out of its reserves, 
but if it had not done so by Novem- 
ber 10, 1963, the state’s employers 
would be subject to an additional tax 
beginning in 1963 and rising each 
year until repayment was completed. 


reasons 


state 


The 17 states participating in the 
TUC program paid out $65 million 
during the life of the program; none 
of it has been repaid. Six states each 
had paid out more than $25 million, 
of which Michigan ($79 million), 
Pennsylvania ($81 million) and New 
York ($99 million) accounted for the 
lion’s share; in fact, they accounted 
for one-half of all 17 states’ expendi- 
tures. At the other extreme, five 
smaller states accounted for a total 
of only $9 million. 





* Hearings before House Committee on 
Ways and Means on Temporary Unem- 
ployment Compensation and Aid to De- 
pendent Children of Unemployed Parents, 
87th Congress, Ist Session, Feb. 15-17, 1961, 
p. 31 (Referred to as House Hearings). 

*At the start of 1958, the laws of 31 
States, accounting for three out of every 
four covered workers, provided a maximum 
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duration of 26 weeks of benefits (30 weeks 
in Pennsylvania). Of these, only seven, with 


one-fourth of the covered workers, pro- 
vided 26 (or 30) weeks to all eligible claim- 
ants. The 20 states with less than 26 weeks 
maximum duration ranged down as low as 
16 weeks maximum. Source cited at foot- 
note 2, at p. 79. 

* Source cited at footnote 2, at pp. 76-77. 


October, 1961 © Labor Law Journal 








Expressed in other terms, some 1.5 
million jobless workers received tem- 
porary extended unemployment bene- 
fits averaging $30.50 for ten weeks. 
A substantial addition to consumer 
purchasing power was thus provided 
—and the aid to family security, while 
difficult to measure in quantitative 
terms, was no doubt substantial. 


State legislative and financial de- 
velopments.—First, as alreadv men- 
tioned, five states adopted temporary 
programs of extended benefits distinct 
from the 1958 federal scheme ; in these 
states, another half-million workers 
received extended benefits averaging 
$30.50 per week for 9.5 weeks, result- 
ing in an outlay of $127 million. These 
programs were financed directly from 
the states’ The 
resulting higher level of benefit ex- 


own benefit reserves. 


penditures was, in the course of time, 
reflected in higher tax rates on em- 
ployers, as required to rebuild re- 
serves. 

Second, despite the additional funds 
made available for payment of ex- 
tended unemployment protection, the 
benefit reserves in three states fell so 
low because of their high unemploy- 
ment rates and resulting high benefit 
expenditures that they resorted to the 
so-called “loan” provisions under Title 
XII of the Social Security Act. Be- 
tween July 1958 and june 1960, Michi- 
gan obtained $113 million, 
Pennsylvania $98 million and Alaska 
$3.5 million, in order to avert possible 
insolvency of their benefit funds ; these 
funds have not been repaid. A few 
other states could have obtained such 
advances if the $200 million reserve 
for this had not been ex- 
hausted. 


some 


purpose 


It is against this background of 
heavy impact of recession unemploy- 
ment, primarily in the industrial 
states, their substantial benefit out- 


lays and the higher tax burdens which 
their employers are facing in order 
to finance, generally speaking, better- 
than-average levels of benefit protec 
tion, that the 1961 proposals for 
extended unemployment benefits must 
be examined. 

Finally, looking beyond the limita- 
the TUC program, it did 
represent the first federal supple- 
mentation of state benefits during a 
recession period, supplementation go- 


tions of 


ing beyond 26 weeks, and the reliance 
upon extended unemployment insur- 
ance to meet the presumed needs of 
the long-term unemployed, rather 
than such an alternative as public 
assistance. Nor did the Congress pro- 
vide direct aid designed to increase 
employment opportunities in distressed 
communities. 


The Administration Proposal 


President Kennedy’s letter of Febr- 
uary 6, 1961 transmitting his extended 
unemployment compensation proposal 
to Congress (H. R. 3864, as intro- 
duced) placed major emphasis on the 
character of unemploy- 
while the incidence of 


nationwide 
ment; unem 
ployment tended to concentrate in the 
industrial reach 
state lines. He the 
Federal Government’s responsibility 
for meeting the need for protection of 
the three million workers 
already or were expected to use up 
their state benefit rights between Octo 
ber 31, 1960 and June 30, 1962.° 


states, its origins 


across asserted 


who had 


The unemployment situation and 
the need for emergency action to ex 
tend unemployment insurance protec 
tion had been pointed up, in fact, by 
the reports of several of the Kennedy 
task forces during late December and 
early January. The so-called Samuel 
and Cohen Reports had given 
particular attention to both a tem 


son 





* Congressional Record, February 6, 1961, 
pp. 1708-1709. 
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porary program and to long-run 
strengthening of the system through 
a floor of national basic benefit mini- 
mums and improved financing ar- 
rangements. 


The Administration bill provided 
jobless workers who had used up 
their benefit rights® with additional 
protection of 50 per cent of their state 
duration, as in the 1958 program. 
Unlike the 1958 measure, however, a 
13 week maximum was imposed, and 
a further limitation to 39 weeks in a 
compensation period. The weekly 
amount, now averaging about $32 for 
all states, would be the same as under 
state law. 


A new element was introduced in 
recognition of the fact that under 
the laws of 15 states, benefits were 
already payable for more than 26 
weeks to some or all eligible workers. 
In nine states, these were permanent 
provisions; in the other six, the 26- 
week limit was extended only in peri- 
ods of high unemployment. Since 
workers might get up to 39 weeks 
of state-financed benefits in these 
states, and thus not be entitled to 
federal benefits under the bill’s 39- 
week limitation, the proposal encour- 
aged participation by these states by 
reimbursing the state fund for weeks 
of benefits paid beyond 26 weeks in 
a worker’s benefit period (but not 
beyond 39 weeks). To ensure equity 
as among the states, the maximum 
extended benefit period of 13 weeks of 
total unemployment was applied to 
federal extended benefits, to weeks of 
state benefits subject to reimburse- 
ment or to any combination of both. 


The program, as introduced, would 
have provided extended benefits to 
workers who had exhausted their state 
benefit rights after October 31, 1960 
and were still out of work on the 
effective date of the measure—15 days 
after enactment—estimated at some 
600,000. It would remain in effect 
until the end of March 1962, nearly 
a year’s time. However, individuals 
who had filed a claim and been found 
entitled to extended benefits by March 
31, 1962 could be paid for weeks of 
unemployment beginning after that 
date, but not for unemployment after 
June 30, 1962. Another 2.4 million 
workers, it was estimated, in addition 
to the initial group of 600,000, would 
draw benefits during the remainder 
of the life of the program. Altogether, 
some $950 million would be paid out, 
some $850 million in extended benefits 
to workers and $100 million as reim- 
bursements to states. 


Of the $850 million in direct ben- 
efits, some $65 million would be paid 
to jobless exservicemen and federal 
civilian workers whose rights are 
based on Title XV of the Social Se- 
curity Act. These benefits are a 
charge against the general funds of 
the Treasury, rather than against 
employer contributions. 

The benefits would be financed from 
moneys made available from general 
funds of the Treasury. However, 
these moneys would be repaid from 
the proceeds of a proposed permanent 
increase in the taxable wage base, 
under the Federal Unemployment 
Tax Act, from $3,000 to $4,800 per 
year, beginning January 1, 1962. The 
federal tax on wages between $3,000 





*As of the end of 1960, the laws of 42 
states, accounting for 88.5 percent of all 
covered workers, provided maximum dura- 
tion of 26 or more weeks; eight of these, 
with 25 per cent of all workers, providing 
such duration to all eligible claimants. In 
fact, eight states, with over 17 per cent of 
all covered workers, provided maximum 
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duration of 30 or more weeks. In contrast, 
with two years earlier, no states provided 
fewer than 20 weeks. Nine states, with 11.5 
per cent of all covered workers, provided 
maximum duration of from 20 to 24 weeks 
of benefits. House Hearings, source cited 
at footnote 2, at table 9, p. 26. 
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and $4,800 would produce $695 mil- 
lion in federal revenues, it was esti- 
mated, by the end of the fiscal year 
1966. Together with the additional 
revenues from the recent increase of 
.1 per cent in the federal tax rate, first 
effective in 1961, the entire $950 mil- 
lion would be covered by the end of 
the fiscal year 1966. 


This method of financing would 
enable benefits to be paid at once and 
in all states, since it was not neces- 
sary to wait for state legislative ac- 
tion, and the tax liability would be 
spread among employers in all states. 
Since all employers would be paying 
the tax, all states could be expected 
to participate, unlike 1958 when only 
17 states participated, and only the 
employers in these states carried the 
financial liability for the extended 
benefit payments. 

The increased tax base, according 
to the Secretary’s statement before 
the House Ways and Means Commit- 
tee,” had the additional advantage of 
correcting an increasingly serious in- 
equity in the financing of unemploy- 
ment insurance. While under the 
$3,000 tax base, about 98 per cent of 
all wages paid in 1940 were subject 
to taxation, this proportion has fallen 
to 60 per cent in 1960, because of the 
rise in wage levels over the interven- 
ing period. Thus, employers in high 
wage industries, where workers’ earn- 
ings were above $4,000 per year, for 
example, paid the federal tax on a 
lesser part of all wages than employ- 
ers whose workers earn no more than 


$3,000 per year. 


Raising the wage base would also 


make additional funds available to 
the states for financing of benefits. 
In only six states thus far, however, 
had the legislature acted to tax wages 
over $3,000 per year. As a result, 


many states found themselves obliged 
to increase tax rates to more than 
three or four per cent in order to 
finance the benefits which had been 
going up in order to keep pace with 
rising wages. Fear of competitive 
interstate economic disadvantage has 
been an obstacle to state action to 
increase the taxable wage base, as 
had been recognized by the Benefit 
Financing Committee of the Inter- 
state Conference of State Employ- 
ment Security Agencies in a 1960 
report... To continue with a wage 
base accounting for a declining por- 
tion of wage payments could only 
add to the difficulties of states desir- 
ing to rebuild declining benefit re- 
serves, or desiring to provide more 
adequate benefit protection. Such 
states were increasingly coming up 
against the cold reality of practical 
limits of increased tax rates. 


Consideration 
by House Ways and 
Means Committee 

The Ways and Means Committee 
conducted hearings on the extended 
unemployment compensation bill (and 
a related measure on aid to dependent 
children) for three days, February 
15-17, 1961. Aside from the Secretary 
of Labor, some 20 witnesses made 
appearances before the committee. 
Representatives of labor groups, 
members of Congress and one state 
employment security administrator 
favored the bill; the AFL-CIO sup- 
ported the proposal in general, but 
favored strengthening of the role of 
the Federal Government with respect 
to the benefit financing of the system. 


Five state administrators, including 
the head of the Interstate Conference 
of State Employment Security Agen- 
cies, opposed the financing provisions 





* House Hearings, source cited at footnote 
2, at page 15. 
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* Minutes of Benefit Financing Committee, 
Interstate Conference of Employment Se- 
curity Agencies, January 5-7, 1960. 
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of the bill, favoring an increase in the 
tax rate, rather than in the taxable 
wage base. Four spokesmen for State 
Chambers of Commerce and State 
Manufacturers’ Associations opposed 
the measure as unnecessary and un- 
desirable ; if it were to be passed, they 
also favored financing the temporary 
extended benefits from an increased 
tax rate. It was argued by the state 
administrators that a tax rate increase 
weuld pose fewer administrative prob- 
lems in connection with assignment 
of variable state tax rates under ex- 
perience rating, than would be the 
case for an increase in the taxable 
wage base.® In addition, it was sug- 
gested that the financing arrangements 
ought to provide for repayment, not 
in five years as under the bill, but 
over a shorter period.’® Taken as a 
whole, then, the need for the bill was 
not seriously challenged, opposition 
centering on the method of financing. 

In Secretary Goldberg’s presenta- 
tion, he emphasized the seriousness 


of the unemployment situation for 


the economy, and for unemployed 
workers and their families, the desire 
of the workers for jobs rather than 
benefits, and the need for prompt ex- 
tension of protection in order to stim- 
ulate consumer purchasing power. He 
devoted considerable attention to the 
justification for increasing the taxable 
wage base as a preferable method for 
financing the extended benefits. In 
referring to recent visits he had made 
to centers of unemployment in several 
states, he said that he had encoun- 
tered general agreement on the neces- 
sity for extension of benefit protection 
to those who had used up their ben- 
efit rights. Public assistance was fre- 
quently not available to those exhausting 


their benefits because strict eligibility 
rules frequently excluded employables." 


The committee’s questioning of the 
Secretary, and of other 
related in large part to the proposed 
financing arrangements, and indicated 
a preference for an increased tax rate 
rather than the taxable wage base in- 
crease recommended by the Admini- 
stration. It was suggested, for example, 
that a change in the taxable wage 
base might more appropriately be 
part of a bill containing other changes 
in the permanent features of the law, 
rather than in a bill providing for a 
temporary program. It was also sug- 
gested that certain states had 
stantial reserves, enough to 
their benefit liabilities without requir- 
ing federal financial participation in 
dealing with current unemployment.’ 


witnesses, 


sub- 
cover 


Another line of questioning paid 
particular attention to the record-high 
unemployment figures cited by the 
Secretary, and raised questions whether 
the unemployed were heads of families, 
or secondary wage earners, youth, 
older people or retired persons, draw- 
ing pensions, or seasonal and part- 
time workers.** 

While the questioning of the Sec- 
retary and other witnesses indicated 
the interest of committee members in 
possible changes, the administration 
specifically suggested only one modi- 
fication—the bill might well be broad- 
ened to protect workers who had 
exhausted their rights as long ago as 
July 1, 1960, rather than October 30, 
as in the introduced bill. After fur- 
ther consideration of the measure by 
the executive 
on February 20-22, it reported the bill 
to the House favorably on February 


committee in session 





* House Hearings, pp. 87, 196, 206. 

* Source cited at footnote 2, at pp. 119, 
172. 

" E.g., House Hearing, p. 48. As was de- 
veloped in subsequent testimony by public 
welfare specialists, the bulk of workers cur- 
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* House Hearings, pp. 70, 71. 
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23, as H. R. 4806. It had made only 
two changes: The bill now covered 
those who had exhausted their rights 
since June 30, 1960, thus affording 
protection to an estimated additional 
125,000 workers, at a cost of some $40 
million.’* More significantly, the in- 
crease in the taxable wage base had 
been shelved in favor of an increase 
of .4 per cent in the federal tax rate 
(from 3.1 to 3.5 per cent) applicable 
to taxable payrolls up to $3,000 in 
1962 and 1963. The Secretary had in- 
dicated that the administration would 
accept this change in the interest of 
removing an area of controversy and 
thus expediting passage.*® 


House Action 

The Rules Committee heard repre- 
sentatives of the Ways and Means 
Committee on February 24, on the 
House 
During that 


question of a rule for con- 
sideration of the bill. 
hearing, Rules Committee Chairman 
Smith suggested the possibility of an 
amendment which would disqualify 
recipients of federal pensions from 
receipt of extended benefits; Ways 
and Means Committee Chairman Mills 
opposed this, requesting, instead, a 
rule which would bar all amend- 
ments, except those offered by the 
Committee itself. Such a rule was 
voted by the Rules Committee. 

The bill came up for House con- 
sideration on March lst, after 
several hours of debate, was passed 
by a substantial bi-partisan majority 
of nearly 13 to 1- 392 to 30. The op- 
position, as reflected in the debate, 
opposed the nation-wide character of 
the financing, holding that the states 
themselves could meet the existing 
unemployment problem without Fed- 
eral intervention.’® It was also argued 


and 


that the federal government was fed 
eralizing the system, that the unem 
were inflated by 
and secondary 


hgures 
pensioners, 


ployment 
youths, 
earners. 


Other members of the House de 
fended the measure as desirable and 
urgently needed, calling attention, 
also, to a need for strengthening the 
nation’s unemployment insurance sys- 
tem by going beyond a temporary ex 
needed permanent 


tension to long 


impr¢ yvements. 


Senate Consideration 

The Senate Committee on Finance 
heard testimony on H. R. 4806 for 
days, starting a week after 
on March 8-10. 


three 
House passage 

In contrast with the Ways and 
Means Committee hearing when the 
Secretary testified on only one day, 
he appeared before the Senate com 
mittee for questioning for three days; 
newspaper reports, however, had in 
licated that the hearings would be 
“the ground well 
recent House hear- 
intimation of the direc 


brief, since was 
covered at 
ings. '* An 
tion which the hearings might take 
was foreshadowed by a newspaper ac- 
count of the report of the 
Comptroller recommending 


annual 
General 
bar 
receiving 


retired Federal 
unemploy- 


legislation to 
workers from 
ment benefits."* 

In his appearance before the Fi- 
nance Committee, the Secretary pointed 
out that, according to February data, 
just becoming available, employment had 
reached the highest level (64.6 mil- 
lion) in our history and unemploy 
ment had attained the highest point 
Unemploy- 
ment among insured workers had also 


(5.7 million) since 1941. 





* Congressional Record, March 1, 

50. 

® House Hearings, pp. 63-64. 

% Congressional Record, March 1, 
page 2744-2746. 


TEUC 


1961, p. 


1961, 


" Washington Daily Star, March 2, 1961, 
page 2. 
* Source cited at footnote 17. 





reached an all time high point—3.4 
million. He urged favorable con- 
sideration of the measure in the light 
of the serious plight of the millions 
of workers who had used up their 
benefits—as well as the need of the 
economy for additional consumer 
purchasing power in the centers of 
heavy unemployment where the job- 
less workers were concentrated. 


The questioning of the committee 
for the first two days was devoted al- 
most entirely to the department’s un- 
employment data. Questions were 
raised as to the comparability of cur- 
rent unemployment data with data 
for 1941, in the light of changes in 
definitions, as to the composition of 
the group of people counted as unem- 
ployed and as to validity of unem- 
ployment estimates for the nation as 
a whole as determined from a sample 
of 35,000 households.*® With respect 
to the insured unemployed—those in 
receipt of benefits—numerous ques- 
tions were raised as to the inclusion 
of temporary and seasonal workers, 
the extent to which pensioners were 
receiving unemployment benefits,”° 
the amount of such pensions, the in- 
come from other sources of benefit 
recipients,** of benefits which would 
be paid in each state under the pro- 
gram as compared to contribution 
receipts.” 


The discussion of the labor fprce, 
employment and unemployment data 
clearly was pointed to the expression 
of doubt regarding the comparability 
of current data, reflecting high unem- 
ployment levels, with those relating 
to former years; the Secretary had 
rested much of his justification for 
the measure on the record-high levels 
of unemployment. Attention being 
focused..onthe composition of the 
unemployed cothponent of the labor 


force gave particular emphasis to the 
inclusion of seasonal workers, women, 
farm workers, youths, and aged—as 
distinguished from male family heads 
regularly working.*® 


Senate Finance Committee Report 
and Senate Action 


Following two days of committee 
consideration in executive session, it 
reported the bill to the Senate on 
March 16, with three major changes. 
The major changes, referred to as the 
Byrd amendments, called for financ- 
ing of the program on a state-by- 
state, rather than a national basis; 
for having the increased tax applied 
to 1961-1962 wages, rather than 1962- 
1963 ; and for requiring the collection 
of detailed information on the family 
and employment characteristics of 
TEUC claimants. An amendment by 
Senator Williams (Delaware) re- 
quired the deduction from an individ- 
ual’s TEUC benefits of any public or 
private pension payments he was en- 
titled to receive. An additional amend- 
ment raises the ceiling on federal 
grants for state administration from 
$350 million to $425 million. 


State-by-State Financing 


The financing change would mean, 
in effect, that a separate account would 
be set up for each state to which the 
proceeds of the additional federal tax, 
as applied to that state, would go. At 
the end of the two-year period, any 


surplus of such proceeds over the 
extended benefits paid in the state 
would go into the state’s benefit ac- 
count in the unemployment trust fund. 
If there was a deficit, however, the 
employers in that state would have 
to pay additional federal unemploy- 
ment taxes (through reduced tax 
credits for payment of state taxes 





* See Hearings, Senate Committee on Fi- 
nance, pp. 59-75 
* Source cited at footnote 2, at pp. 50-53. 
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against the federal tax) until the cost 
of the temporary benefits paid in that 
state had been restored to the Treas- 
ury. This amendment also deleted 
the provisions for reimbursement to 
states which pay benefits under their 
own laws in excess of 26 weeks.** In 
effect, this would provide for a return 
to the state-by-state financing of the 
1958 program. 


The justification given for this ap- 
proach was that, from estimates of 
tax collections and benefits, on a state- 
by-state basis, some 40 states would 
be paying lesser amounts in benefits 
than their tax collections. In conse- 
quence, they “would be paying part 
of the cost of temporary extended un- 
employment compensation in the other 
ten states” ** where heavy unemploy- 
ment caused an excess of benefits in 
tax collections. 


This, it was held, constituted a de- 
parture from the concept of having 
each state’s employers finance unem- 
ployment compensation for that state’s 


workers ; ** no spreading of the risk of 
unemployment among the state had 
ever before occurred under the unem- 
ployment compensation program. 
Following from this, there would 
be no federal reimbursement to states 
for benefits paid under their laws be- 
yond the 26th week. Such reimburse- 
ment had been justified, under the 
House bill approach, as placing such 
states at no financial disadvantage in 
comparison with states which paid 
benefits up to a maximum of 26 weeks. 
The committee approach was strongly 
opposed in the minority views~ filed 
by two of its members, Senators 
Douglas and Gore, on the ground 
that the nationwide character of un- 
employment called for nationwide 


treatment. It was contended, more- 
over, that few states would have an 
incentive to participate, since each 
would have to bear its own unem- 
ployment and those fearing 
higher and in consequence 
higher tax rates, would prefer not to 
enter the program. Furthermore, 
since each state would receive back 
the proceeds of the federal tax levied 
upon its employers whether or not 
it entered the program, states which 
failed to participate would be receiv- 
ing a substantial windfall under a 
measure designed and justified as af- 
fording extended benefit protection 


all over the country.’ 


costs, 


costs, 


This amendment was the subject 
of extended vigorous debate in the 
Senate, since both opponents and pro- 
ponents regarded this issue as pro- 
viding the basic test of support for 
the administration’s concept of na- 
tional, rather than state-by-state fi- 
nancing of unemployment benefits 
under this recession program. Senator 
Gore, leading off for the administra- 
tion, took the view that a system of 
federal benefits for recession unem- 
ployment must be financed on a 
nationwide basis. 

While TEUC benefits paid in Penn- 
sylvania, for example, would exceed its 
TEUC tax collections, federal tax 
collections in that state for highways, 
public assistance and unemployment 
insurance administration, on the other 
hand, far exceeded federal grants to 
Pennsylvania for these purposes.** It 
was pointed out, for example, that 
state administrative costs of the em- 
ployment security program exceeded 
tax collections in 26 states and that 
three states received twice as much in 
administrative funds as the taxes col- 
lected in those state.”® 





* Congressional Record, March 16, 
p. 3953. 

* Senate Report No. 69, 87th Cong., Ist 
Session, March 15, 1961, p. 6. 


1961, 


TEUC 


* Senate Report No. 69, 87th Cong., ls 
Session, March 15, 1961, p. 6. 

* Source cited at footnote 26, at p. 26-27. 

* Congressional Record, pp. 3953-54. 

* Source cited at footnote 28 at p. 3969. 
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On the other side, in Senator Kerr’s 
view, the House version would change 
the basic concept of unemployment 
insurance by departing from having 
each State bear its own unemploy- 
ment benefit costs. He felt that fed- 
eralization of the system might well 
result unless the committee amend- 
ments were upheld.*° He op- 
posed the reimbursement feature as 
not providing any direct benefit for 
the unemployed, but rather as a di- 
version of funds collected in all states, 
for the financial relief of the few 
states providing longer duration. 


When the 


also 


was taken, the 
3yrd amendments 


vote 


Senate rejected the 
by a margin of two votes—46-4+44.*' 


Advanced Repayment 


To assure earlier repayment of the 
Treasury advances, another amend- 
ment provided that the tax increase 
would become effective effective a 
year earlier than in the House bill.** 
As was explained in the Senate floor 
debate, this change reflected opposi- 
tion to the so-called “back-door fi- 
nancing” through Treasury advances, 
prior to the effective date of the taxes, 
and the desire to repay the cost of 
the program as promptly as possible. 


In opposition, it was contended 
that it was unwise to advance the 
effective date of the tax, since this 
would “take some $450-500 million 
out of the economy in the year 1961”, 
thus minimizing the anti-recession ef- 
fects of the benefit payments in sup- 
porting purchasing power.** 


The Committee amendment was 
accepted by the Senate by a vote of 


45-42. 


Reduction of Benefits 
Because of Pension 


The Williams amendment 
have the effect of reducing an in- 
dividual’s temporary extended bene- 
fits for a given week by the amount 
of any of the following pension pay- 
ments he received for the same week: 
(1) a primary old-age insurance bene- 
fit under Title II of the Social Securi- 
ty Act, (2) a retirement annuity under 
the Civil Service Retirement Act, (3) 
any other state or federal retirement 
benefit if the employer had contributed 
to the system, or (4) any other private 
retirement pension provided by or 
contributed to by an employer.** 


would 


It was provided specifically, how- 
ever, that the reduction in unemploy- 
ment benefit would not be made in 
the case of disability pensions nor 
pensions under laws administered by 
the Veterans’ Administration where 
the recipient was at least 65 years old. 

As explained by the sponsor, the 
intent of the amendment was to elimi- 
nate overlapping of pensions with 
unemployment benefits. He was con- 
cerned to have this done especially 
where the individuals were receiving 
Civil Service Retirement annuities. 
Tis attention had been drawn, re- 
cently, to cases where such annuities 
were being paid in substantial amounts 
to unemployment compensation re- 
cipients, according to a report of the 
Comptroller General.** He defended 





"Source cited at footnote 28, at pp. 
3960-62. 

“This margin does not reflect the fact 
that five Senators not recorded would have 
voted against the amendments if they had 
been present and voting. Source cited at 
footnote 28, at p. 3972. 

® Senate Report No. 69. Source cited at 


footnote 26. 
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the amendment as remedying an ex- 
isting abuse. 

On the other side, it was contended 
that the payment of unemployment 
insurance to individuals who had re- 
tired from the labor force was illegal 
under state and that to take 
account of the beneficiary’s income, 
other than current earnings, would 
introduce an element of need into a 
wage-loss insurance program. More- 
over, the amendment would introduce 
a federal standard in an area where 
state law and practice had formerly 
been given full responsibility. 


laws 


A substantial number of states did 
reduce unemployment payments by 
the amount of pensions, and many 
held persons who accepted such pen- 
sions in advance of compulsory pen- 
left work 
voluntarily without good cause, and 


sionable age to have 
therefore subject to disqualification. 
It was also argued that the amend- 
ment would reduce unemployment 
benefits even where such benefits were 
based upon employment and earnings 
subsequent to the date when the pen- 
sion was first payable. 

The amendment was accepted by 
the Senate by a vote of 51-38. 

The Conference Committee agreed 
to accept the Senate amendment, but 
with a limiting chav ge, which excluded 
from deduction pensions under the 
Social Security Act and restricted the 
deduction to instances where the pen- 
sion was contributed to or provided 
by a base-period (or recent) employer 
of the claimant. In addition, the Sen- 
ate language was retained under which 
no deduction could be made with re- 
spect to disability pensions or veterans 
pensions. These changes in the Sen- 
ate amendments were accepted by 
both the Senate and House in adop- 


tion of the Conference 


March 22. 


Report on 


Characteristics and 
Background of Claimants 


The Senate went far beyond the 
House language which authorized the 
Secretary to require the states to 
supply such information on the opera- 
tion of the program as he found 
necessary and desirable. This language, 
as amended by the Senate, called for 
more detailed information reyarding 
recipients of TEUC benefits than has 
ever before been spelled out in any 
unemployment insurance legislation. 
As rewritten, it requires each state to 
supply data on a sample basis regard- 
ing personal characteristics, family 
situation, employment background and 
benefit experience under the Act for 
those claiming TEUC benefits. The 
committee report spelled out the lan- 
guage in greater detail, “... whether 
recipients are heads of families, single 
individuals or secondary wage earners, 

. the number of dependents, if any, 


and how many ... are wage earners.” 


The effect of the committee’s lan- 
guage, which was adopted by the 
Senate and accepted by the Confer- 
ence committee, called for the most 
comprehensive inquiry regarding long- 
term unemployed workers, under un- 
employment insurance, before 
undertaken in this country. The data 


ever 


to be yielded, when collected and an 
alyzed in the committee’s language, 
“will be most valuable in the formula- 
tion of any future program of extended 
donation payments.’*’ 


Distribution of 
Excess Collections to the State 


Under the House version of the bill, 
Section 905(e)(1) provided that any 





* Senate Report No. 69, pp. 19-20. 
* Moreover, they should make a substan- 
tial contribution to our knowledge regard- 


TEUC 


ing the long-term unemployed, and to the 
formulation of state and unem- 
ployment insurance policy. 


federal 
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excess of tax collections, as of De- 
cember 31, 1964, on taxable wages for 
the years 1962 and 1963, over TEUC 
benefits and reimbursements, would 
be distributed to all states in propor- 
tion to their taxable payrolls. 


As passed by the Senate, the date 
of the transfer was moved up to De- 
cember 31, 1963, taking account of 
the fact that the tax increase had 
been advanced to the years 1961 and 
1962.* 


The conference agreement, how- 
ever, returned the tax increase to the 
years 1962-1963 but left the transfer 
date at December 31, 1963.°° This, in 
effect, excluded the possibility of any 
transfers of excess collections to the 
state accounts, since on December 31, 
1963 no excess of collections over 
benefits would exist. By that date, 
all benefits payable under the pro- 
gram would have been made but only 
one year’s collections would have been 
received—those on taxable wages for 


the year 1962, due in January 1963. 
Taxes on 1963 wages, due in January 
1964, would not have been received 


as of December 31, 1963. In conse- 
quence, any excess of collections over 
benefits will remain in the extended 
compensation account available for 
disposition under future action by 
the Congress. 


Administrative Expenses 


A further Senate amendment took 
account of an administration request 
for increasing the statutory ceiling of 
$350 million per year on federal grants 
to the states for employment security 
administrative expenses. The Depart- 
ment of Labor had called the atten- 
tion of the Senate Finance Committee 
to the fact that increased unemploy- 
ment work loads during the 1961 
fiscal year already required grants of 


$40 million, which on top of the $325.8 
million already appropriated, would 
exceed the $350 million ceiling by 
some $16 million. Additional expenses 
would be involved in the administra- 
tion of the temporary extended bene- 
fit program for the ensuing fiscal 
year.*° The committee action increased 
the ceiling to $425 for the 1961 and 
1962 fiscal years,** and this was ac- 
cepted by the Senate. 


The agreement reached in confer- 
ence, however, was for lifting the 
ceiling to $385 million for the fiscal 
year ending June 30, 1961 and to $415 
million for the fiscal year ending June 
30, 1962; the $350 million ceiling con- 
tained in Section 901(c)(1) of the 
Social Security Act would continue 
to apply for fiscal years 1963 and 
thereafter.** In substance the ques- 
tion of a higher ceiling on administra- 
tive expenses was taken care of only 
for the period represented by the life 
of the TEUC program, and a perma- 
nent arrangement was left to be handled 
by future Congressional action. 


A Look Ahead 

The history of this anti-recession 
legislation makes clear, again, that a 
clearly demonstrated need to provide 
extended unemployment insurance pro- 
tection in a recession period can ob- 
tain prompt and affirmative action 
from the Congress. In so controver- 
sial an area, despite the issue of state- 
by-state financing supported by a 
majority of the Senate Committee on 
Finance in opposition to key features 
of the administration’s proposal, the 
proposal moved from introduction to 
enactment within a seven-week period. 

Yet, the second request to the Con 
gress in a three-year period for similar 
stop-gap temporary measures demon- 
strated the need for a solution which 





* See Senate Report No. 69, p. 22. 
* House Report No. 183, p. 5. 
” Senate Report No. 69, pp. 7-8. 
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would make it unnecessary to return 
to the Congress in each recession, 
whenever the number of jobless work- 
ers using up their benefit protection 
approached or went beyond $12 mil- 
lion per year. In reviewing action 
with respect to unemployed veterans, 
in 1944, after World War II, and in 
1952 again, after Korea, the Congress 
was asked to, and did, establish tem- 
porary unemployment benefit pro- 
grams for millions of veterans being 
released from military service. In 
1958, however, a permanent program 
was established to deal with this 
problem. It may be expected that 
the Congress will be willing to adopt 
a similar long-run solution to the 
need for extended duration of benefits 
in recession periods. 


The proposal to finance the TEUC 
program by a permanent increase in 
the taxable wage base was rejected 
by the Congress, on the ground that 
this was not appropriate for a tem- 
porary program. It follows, as sug- 
gested during the Ways and Means 
Committee consideration, that an in- 
crease in the wage base, as a part of 
a proposal for permanent legislative 
improvements, might receive more 
favorable consideration. 


The emphasis given to problems 
arising out of simultaneous receipt 





of other social insurance and private 
employer benefits by an unemploy- 
ment insurance beneficiary and the 
action taken on the TEUC bill fore- 
shadows continued attention to this 
issue when future unemployment insur- 
ance legislative proposals are considered. 
The character of future proposals and 
Congressional action on them, with 
respect to this matter, will take ac- 
count of the dimensions of the prob- 
lems as revealed by data becoming 
available through experience under 
the TEUC program. 

The desirable length of unemploy- 
ment benefit protection in recession 
periods and the appropriate division 
of responsibility between the state 
and the federal governments for fi- 
nancing such duration of benefits will 
surely be re-examined in connection 
with future unemployment insurance 
proposals. In this area, new policy 
lines may well be laid down in ad- 
ministration proposals and in Con- 
gressional action upon them, with 
implications for nonrecession as well 
as recession periods, for areas of 
chronically heavy unemployment and 
areas not so afflicted. This may turn 
out to be a most significant area for 
decision regarding future program 
development in unemployment insur- 


[The End] 


ance. 


NEGRO APPRENTICESHIP 


Terming the lack of Negro participation in apprenticeship in the 
nation and in Washington area specifically as an “intolerable” situa- 
tion, Assistant Secretary of Labor Jerry R. Holleman warned recently 
that the administration “does not intend to permit our productive 
potential to be crippled or our national purpose to be defeated by 
artificial barriers.” 


“First, we must give everyone the opportunity to be educated 
and trained as broadly as possible to enable them to ‘roll with the 


punches’ of technological change. 


“Secondly, we must increase more than five-fold the number of 
apprentices we train each year to meet the growing demand for 
highly skilled workers,’’ Holleman said. 
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The Shorter Workyear 


By CLYDE E. DANKERT 


“The question of hours of work has been much before the public in recent 
years and will probably continue to arouse great interest in the years ahead,” 
says the author of this article. He deals with several aspects of the problem, in- 
cluding the workday, the workweek, vacations and coffee breaks. Mr. Dankert 
is professor of economics at Dartmouth College, Hanover, New Hampshire. 


URING THE PAST CENTURY the hours of work in American 
industry have been cut almost in half. This has been a development 
of immense significance. It has led to profound changes in the social 
life of the nation; it has had very important economic consequences ; 
it has even had political and moral effects. Indeed, it would be difficult 
to point to any aspect of our individual or corporate lives which, 
either directly or indirectly, have not been influenced by the coming 
of “The Age of Leisure.” 


In the discussion that follows we shall devote our attention to 
three aspects of this revolutionary change: first, the extent to which 
hours of work have been reduced over the years; secondly, the 
factors that have been involved in our attainment of shorter hours; 
and thirdly, the outlook for still further reductions in hours. 


Trend to Shorter Hours 


In describing the achievement of shorter hours it is no longer 
adequate to speak in terms of the workday or workweek. Because 
of the growing importance of vacations and of individual holidays, a 
more accurate expression is “workyear.” In the present part of our 
discussion we shall deal with the reduction in the length of the workyear, 
describing the various ways in which hours have been reduced. 


The Shorter Workweek.—The chief way, and up until compara- 
tively recently almost the sole way, in which the length of the workyear 
has been reduced has been through a curtailment of the workweek. 
For a long time this curtailment largely took the form of a reduc- 
tion in the duration of the workday. An early hour objective of 
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American unions was the ten-hour 
day. It was not until the 1830s, 
however, that real progress was made 
toward the achievement of this goal. 
It is of interest to note that for the 
year 1830 itself the United States 
Census Bureau estimated that 81.1 
per cent of the workers who were 
in receipt of regular wages had a 
workday that extended beyond ten 
hours and that 13.5 per cent had a 
workday longer than 13 hours.* 


By the 1860s labor began to cam- 
paign on a rather wide scale for a 
still shorter workday. The eight-hour 
campaign led by Ira Steward was out- 
standing in this connection. Steward 
and his followers scught to achieve 
their goal not by union pressure but 
through legislative action. Their ef- 
forts, however, met with little success. 


During the latter part of the 1880s 
and the early 1890s another vigorous 
campaign was launched for the shorter 
workday. An argument used by Sam- 
uel Gompers at the time in defense 
of shorter hours is of special interest 
in the present era of automation. Re- 
ferring to “the hundreds of thousands 
of our fellows, who, through the ever- 
increasing inventions and improve- 
ments... are rendered ‘superfluous,’ ’ 
Gompers declared that “We must find 
employment for our wretched Brothers 
and Sisters by reducing the hours of 
labor or we will be overwhelmed and 
destroyed.” * 


As the years went by the eight-hour 
day gradually became the accepted 
standard over a wide range of Ameri- 
can industry. With the increasing 
adoption of this standard, however, 


more and more support came to be 
given to the goal of fewer workdays 
per week. During the period of World 


War I the five and one-half-day week 
became quite common in the organ- 
ized building trades and in offices. A 
little headway was also made in its 
adoption in manufacturing industry.* 


In the 1920s the five-day week came 
into some prominence. A landmark 
in the trend toward the latter standard 
was the step taken by the Ford Motor 
Company in 1926. “The country is 
ready for the five-day week,” said Mr. 
Ford. “It is bound to come through 
all industry.” * The shift to the five- 
day week was not rapid, however. 
According to a study published by 
the Bureau of Labor Statistics in 
1931, only 5.6 per cent of 3,700,000 
workers covered by its survey had a 
regular workweek of five days.* How- 
ever, during the Great Depression 
numerous employers reduced hours 
as a work-sharing device and when 
business picked up many of them 
adopted as a permanent measure the 
regular five-day week. Moreover, 
when the Fair Labor Standards Act 
came into operation in 1938, the tran- 
sition to the shorter workweek was 
speeded up. 


For 20 years now the 40-hour week, 
with its five workdays, has been the 
prevailing standard. Actual hours, of 
course, have often been either above 
or below the standard, depending on 
the degree of industrial activity. But 
to a very great extent actual hours 
have hovered around 40 per week. 
In a number of industries and em- 
ployments, however, such as printing 





*From David A. Wells, Recent Economic 
Changes, D. Appleton & Co., New York, 
1899, p. 415. 

* Quoted in John R. Commons and As- 
sociates, History of Labor in the United 
States, Vol. II The Macmillan Co., New 
York, 1918, p. 479. 
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* Monthly Labor Review, June, 1929, pp. 1-2. 

*See Monthly Labor Review, December, 
1926, p. 13. 

* Monthly Labor Review, September, 1931, 
pp. 1-6. 





and the ladies garment industry, a 
workweek of 35 hours or thereabouts 
has prevailed. 


Paid Vacations.—During the last 
quarter of a century a sizable reduc- 
tion in the length of the workyear 
has been achieved through the wide- 
spread adoption of the principle of 
paid vacations. Though some com- 
panies had paid vacations for their 
wage earners previous to the 1930s, 
it was not until the latter part of 
that decade that the principle became 
at all popular. The figures in Table I, 
which are adapted from a study made 
by the United States Bureau of Labor 
Statistics, tell the story for these earlier 
years. 


TABLE | 


Period in Which Vacation Plans for 
Wage Earners in Manufacturing 
Industry Were First Adopted 


Wage 
Earners 
18,509 
6,415 
136,352 
210,462 
130,777 
855,156 


Period Plants 
Prior to 1900 32 
1900-1909 44 
1910-1919 240 
1920-1929 567 
1930-1935 565 
1936-1937 2,072 
Indefinite 251 24,321 

Total 3,771 1,381,992 


Source: Monthly Labor Review, 
August, 1938, p. 274. 


The growth of paid vacations for 
wage earners continued into the 1940s 
and was particularly rapid during the 


first half of the decade. In 1940, ac- 
cording to the Bureau of Labor Statis- 
tics, 25 per cent of the workers under 
collective bargaining agreements en- 
joyed the vacation privilege. By early 
1943 the percentage had risen to about 
60; by the latter part of 1944 it was 
approximately 85; and by 1952 it was 


94.° Since the early 1950s the per- 
centage has continued to increase so 
that now there are very few wage 
earners who do not enjoy paid vacations. 


Not only have vacations been ex- 
tended to most wage earners, but over 
the years the duration of vacations 
has been greatly increased. This fact 
is suggested by further figures com- 
piled by the Bureau of Labor Statis- 
tics. In a study of vacation provisions 
in major union contracts the Bureau 
found that, in 1949, 67 per cent of the 
contracts provided for a maximum 
vacation allowance of two weeks or 
less, and 33 per cent for an allowance 
of over two weeks. By 1957 the fig- 
ures were 16 per cent and 84 per cent.’ 
Since then further liberalization has 
taken place. 


As a means for lessening the length 
of the workyear and of the “average” 
length of the workweek (calculated 
on the basis of yearly hours), vaca- 
tions have been highly important. As- 
suming a 40-hour week, a two-weeks’ 
vacation means a reduction of 80 hours 
in the workyear and a cut of one and 
three-fifths hours in the workweek. 
For a three-weeks’ vacation the fig- 
ures would be 120 hours and two and 
one-fourth hours. For a great many 
workers the chief way in which hours 
have been reduced in the last quarter 
of a century has been through the 
winning of paid vacations. 


Paid Single Holidays.—It was not 
until the period of World War II 
that there was a rapid extension of 
the paid holiday principle to wage 
earners. In some companies, to be 
sure, production workers had received 
holiday pay before that time, but the 
number was not large. This fact is 





* Monthly Labor Review, November, 1940, 
p. 1070; August, 1953, p. 163. Paid Vacations 
in American Industry, 1943 and 1944, Bulle- 
tin No. 811, Bureau of Labor Statistics, 
United States Department of Labor, p. 20. 
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Contracts, 1957, Bulletin No. 1233, Bureau 
of Labor Statistics, United States Depart- 
ment of Labor, p. 2. 
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indicated by the results of a number 
of studies made by the National In- 
dustries Conference Board and pre- 
sented in Table IT. 


TABLE Il 


Percentage of Cooperating Companies 
Paying for One or More Holidays 
a Year, for Hourly Workers 

Year Per Cent 

1936 9.0 
1940 9.6 
1946 41.7 
1948 76.6 
1952 91.0 


Source: National Industrial Conference 
Board, Bulletin No. 130, Studies 
in Personnel Policy, p. 5. 


As with the extension of the paid 
vacation privilege, the growth of paid 
holidays for wage earners was greatly 
stimulated by the National War La- 
bor Board during the first part of the 
1940s. Though the Board subjected 
wage rates to control, it permitted 
certain fringe benefits including paid 
holidays. It allowed employers to grant 
as many as six paid holidays a year. 
Naturally the unions exerted pressure 
for the extension of the paid-holiday 
principle and in view of the tight 
labor market then existing the pres- 
sure was very effective. After the 
war was over the number of collective 
bargaining agreements 
the principle continued to grow. By 
1950, three out of four collective bar- 
gaining agreements surveyed by the 
Bureau of Labor Statistics (in a study 
of 1,701 major agreements—each cov- 
ering 1,000 or more workers) included 
paid holiday provisions. In 1958, 
nine out of ten agreements had such 
provisions.*® 


It should be emphasized that the 
widespread adoption of the principle 


embodying 


of paid holidays does not mean that 
there has been a commensurate in- 
crease in the amount of free time 
enjoyed by the workers. To a very 
considerable extent these holidays 
had been observed before but without 
pay. How many new paid holidays 
have been added to the old unpaid 
(as well as paid) ones it is impossible 
to say. But the increase has probably 
been substantial. A frequent bargain- 
ing objective of the unions in recent 
years has been an increase in the 
number of paid holidays and this ob- 
jective has very often been achieved. 


Paid Rest Periods.—F rom one point 
of view it seems improper to look upon 
rest periods as representing a reduc- 
tion in the length of the workyear. 
Yet “coffee breaks” involve a reduc- 
tion of time on the job (a reduction 
that may be profitable for the em- 
ployer, however) and an increase in 
the amount of free time for the workers 
(though the uses to which the free 
time can be put are greatly limited). 


The contribution of rest periods to 
the “free” time of the American worker 


is quite large if one thinks of these 


periods in terms not of a day or week 
but of a year. It has been said that 
“the average employee's time away 
from his job in pursuit of the aro- 
matic brew and other beverages” is 
equivalent to two full weeks a year.” 
On a yearly basis—and assuming a 
five-day week, a two-weeks’ vacation 
and seven paid holidays—two rest 
periods a day, each of ten minutes’ 
duration, adds up to 81 hours. For 
workers who have rest periods that 
extend (formally or informally) be- 
yond ten minutes, this estimate would 
be on the low side. 





® Paid Holiday Provisions in Major Union 
Contracts, 1958, Bulletin No. 1248, Bureau of 
Labor Statistics, United States Department 
of Labor, p. 1. The 1958 study covered 
1,736 agreements and 7.8 million workers. 
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* Richard Rutter in New York Times, Feb- 
ruary 10, 1956, pp. 29, 34. 





The Net Workweek.—When one 
takes into account the amount of 
time involved in paid vacations, paid 
holidays and paid rest periods the 
average length of the workweek, in 
terms of hours on the job, is appre- 
ciably shorter than both the standard 
workweek, as specified in union agree- 
ments or in announced company pol- 
icy, and the actual workweek. 


Some idea of the length of the “net 
workweek,’ as it might be called, 
can be obtained by making a few 
simple calculations. A full workyear, 
assuming a 40-hour week and no va- 
cations, holidays, or rest periods would 
amount to 2080 hours. If from this 
figure one deducts a two-weeks’ vaca- 
tion (80 hours), seven paid holidays 
and two ten-minute coffee breaks on 
each of five days of the week for 49 
weeks,’ the number of hours is re- 
duced to 1862. On the basis of a full 
year this amounts to slightly less 
than 36 hours a week. Paid personal 
absences covering jury duty, sickness, 
etc., are here not taken into account. 


For a great many American workers, 
therefore, the average net workweek 
is considerably below 40 hours. For 
those persons who have already ob- 
tained a 35-hour week, the net work- 
week under the assumptions noted 
above is slightly more than 31 hours. 


It must be observed that the preced- 
ing estimates of the net average work- 
week are not always applicable. For 
one thing they do not apply to those 
members of the labor force who hold 
more than one job, that is, to workers 
who engage in “moonlighting.” The 
Bureau of the Census has carried 
on a number of surveys relating to 
multiple-job holding and has discov- 
ered that approximately 5 per cent of 


the members of the labor force, in- 
cluding a great many nonfactory 


workers, hold two jobs or more. The 
figures in Table III bring out this fact. 


TABLE Ill 


Multiple-Job Holding in the 
United States 


Workers Per Cent of 
Year (millions) Labor Force 
1950 1.8 2.9 
1956 a7 5.3 
1957 3.6 aa 
1958 3.1 4.8 
1959 3.0 4.5 


Source: Monthly Labor Review, July, 1959, 
p. 769; October, 1960, p. 1046. For each 
of the years except 1959 the surveys covered 
one week in July. For 1959 the survey was 
made in December. 

For persons with multiple jobs the 
total length of the workweek is ordi- 
narily much longer than for those 
who hold only one job. Thus, the 
Bureau of the Census found that among 
the nonagricultural wage and salary 
earners holding multiple jobs in July, 
1958 (these numbered about 2.25 mil- 
lion out of a total of 3.1 million), 56.4 
per cent worked 41 hours or more 
per week and 40.6 per cent worked 
49 hours or more. For single job 
holders the percentages were 25.6 and 
10.7 respectively. 


Multiple job holders, therefore, are 
not likely to have a net average work- 
week of 36 hours or 31 hours. Any 
use of the latter figures must involve 
a recognition of this fact. However, 
it must also be borne in mind that 
only about 5 per cent of the members of 
the labor force hold more than one job. 


A still further factor should be 
given some consideration in connec- 
tion with estimates of the net work- 
week. This is the time that is involved 





” The figure 49 is obtained by deducting 
from 52 weeks two weeks for paid vaca- 
tions and one week for paid holidays. 
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in getting to and from work."* With 
the development of modern industry 
and the growth of large industrial 
centers many workers have been forced 
to live at long distances from their 
work. As a result they may spend 
as much as two hours or more each 
day in travel time. For such workers 
a large “supplement” should probably 
be added to any estimate of the net 
average workweek. 


Finally, in any discussion of the 
length of the workyear at least brief 
mention should be made of the fact 
that over the years the length of the 
“worklife’ (for those living to old 
age) has decreased: In contrast to 
the situation in earlier years, most 
persons now enter gainful employ- 
ment at a later age and retire at an 
earlier age. These twin developments 
have been of great significance, but 
we shall not be able to probe into 
them in the present discussion. 


Shorter Hour .Influences 


The phenomenal decrease that has 
taken place in the length of the work- 
year during the last century has been 
due primarily to the growth in in- 


dustrial productivity. This growth, 
in turn, has brought about by a wide 
rariety of factors. Of special impor- 
tance have been technological innova- 
tions and capital accumulation. Our 
rich endowment in natural resources 
and the presence of a high degree of 
individual ability and initiative have 
been of major influence. 

The increase in productivity has 
furnished the foundation for shorter 
hours. At the same time it has made 
possible higher and higher material 


living standards. Had we been satis 
fied with the living standards of a 
century ago the reduction in hours 
could have been much greater than we 
have actually experienced. Possibly 
we would now have the three-hour 
day. We cannot say precisely, how- 
ever, the extent to which hours would 
have been further reduced because 
we do not know the effect that higher 
living standards have had on indus- 
trial productivity. That they have had 
some effect is beyond dispute. In 
other words, the relationship between 
productivity and living standards has 
to some extent been reciprocal. 

Within the limits suggested by the 
preceding observation, it can be said 
that shorter hours and higher living 
alternative forms in 
which we may “consume” (the word 
is used here in its strict economic 
sense) the gains of increased produc- 
tivity. Usually we are interested in 
both forms, not just in one. The rela- 
tive emphasis we place on the two 
varies from time to time and, inter- 
estingly, it also varies from country 
to country. 


standards are 


To measure accurately the extent 
to which we have consumed the bene- 
fits of increased productivity in the 
form of shorter hours, in contrast 
with larger earnings and higher ma- 
terial living standards, is not possible. 
However, a number of estimates have 
been made. Clark Kerr, for example, 
has figured that between 1920 and 
1950 the share for shorter hours (more 
leisure) was 40 per cent and for in- 
come 60 per cent.’* Pointing to a 
change in the ratio in favor of added 
income, Kerr states that eventually 





"A study by James H. Thompson of 
“Commuting Patterns of Manufacturing 
Employees,” with special reference to West 
Virginia, will be found in the Industrial and 
Labor Relations Review, October, 1956, pp. 
70-80. See also the Monthly Labor Review, 
August, 1957, pp. 932-935. 
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% The American Economic Review, Papers 
and Proceedings, May, 1956, p. 29. Addi- 
tional estimates, covering other periods, will 
be found in Business Week, October 22, 
1955, p. 200; Fortune, January, 1955, p. 71; 
Sumner H. Slichter, in Studies in Economics 

(Continued on following page) 
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the portion for income will get close 
to 100 per cent, though he recognizes 
that this will come only when hours 
are very much shorter than they are 
now. Possibly when we have achieved 
the half-hour day that William God- 
win wrote about in his Political Justice 
(it has been said he later raised his 
estimate to two hours) our full em- 
phasis will be on income! 


To repeat what we said earlier, the 
growth in industrial productivity has 
been the foundation of shorter hours. 
But if this growth has made the re- 
duction in hours possible, it has not 
made the reduction automatic and 
inevitable. There had to be influences 
in operation which transformed the 
“possibilities” into “actualities.”” As a 
matter of fact there have been three 
such influences. 


(1) To begin with, there has been 
the force of legislation—what the 
Webbs called “the method of legal 
enactment.” The history of attempts 
to regulate hours in industrial and 
commercial enterprises in this country 
has been long and complex, and little 
can be said about it in the present dis- 
cussion.’* As a result of an evolu- 
tionary process, marked by strong 
pressure from union groups and some- 
times from public organizations, a 
variety of hour laws, both state and 
federal, now exist. 


Of special significance is the Fair 
Labor Standards Act of 1938. Under 
this measure the standard workweek 
in the employments covered was re- 
duced in a series of steps. For the 
first year of the act it was 44 hours, 


the next year it was 42 and thereafter 
it was 40. The 40-hour standard still 
prevails though, of course, it is not 
unalterably fixed. Overtime is per- 
mitted—at a wage rate of at least 
“time and a half”—and certain excep- 
tions are allowed. 


In their advocacy of shorter hours, 
particularly as a means for coping 
with the unemployment effects of 
automation, unions occasionally rec- 
ommend that the 40-hour level in the 
Fair Labor Standards Act be lowered. 
Thus the Executive Council of the 
AFL-CIO has urged that the stand- 
ard be reduced to 35 hours and David 
McDonaid of the Steelworkers has 
suggested 30 or 32 hours.** It is not 
likely, however, that any such changes 
as those just noted will be made in 
the near future and it is very ques- 
tionable if they should be. If the stand- 
ard workweek is to be reduced it 
would seem desirable to have the 
process carried out by collective bar- 
gaining rather than ‘by legislative 
decree. Certainly this would permit 
greater flexibility in dealing with the 
“hour problem.” 


While the method of legal enactment 
has influenced the trend to shorter 
hours, it is interesting to note that 
we rely much less on this method 
than many other countries. In Euro- 
pean nations, laws and regulations 
have been the chief means for limit- 
ing hours of work, though in some 
of the countries collective bargaining 
has become a very important method. 
In numerous countries in Asia and 
in the nations in the Near East, the 





(Footnote 12 continued) 
and Industrial Relations, University of Penn- 
sylvania Bicentennial Conference, University 
of Pennsylvania Press, Philadelphia, 1941, 
p. 144; Paul H. Douglas, The Theory of 
Wages, The Macmillan Co., New York, 1934, 
pp. 313-314. 

“For detailed information on this point, 
see John R. Commons and Associates, cited 
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Middle East and Latin America, laws 
and regulations have been the pri- 
mary method of regulating hours. In 
Latin America, however, some countries 
use both collective bargaining and 
legislation.*® 

(2) Another influence in this country 
working toward shorter hours, and its 
characteristic has just been implied, 
has been the pressure exerted by the 
unions. Back in the 1930’s William 
Green declared that “During the 
period of its activity, the American 
Federation of Labor has reduced the 
workweek approximately twenty hours,” 
and in the 1950’s George Meany 
affirmed that “The history of shorter 
working hours is the history of the 
labor movement itself.” *® 

That the unions have had a pro- 
found effect on the length of the 
workyear in this country is beyond 
dispute. Their influence has been 
exerted on two fronts. In the first 
place, much of the pressure for hour 
legislation has come from organized 
labor and the federal and state laws 
we now have in this area must be 
attributed largely to union pressure. 
The chief influence of the unions, 
however, has been exerted on the eco- 
nomic front. One of their cardinal 
demands in dealing with employers 
has been shorter hours, 

While the unions must be given 
due credit for their contribution to 
shorter hours, they must not be given 
too much credit. Had the productivity 
of industry not increased, union pres- 
sure for shorter hours would have 
been of little avail. On the other 
hand, however, had unions not existed, 
the hours of work would have been 
reduced at a much less rapid rate. 


(3) In some instances employers 


have been directly responsible for 
shortening working hours. Acting 
on their own volition, without pres- 


sure either from the government or 
from unions, they have reduced the 
length of the workweek. The most 
outstanding example of this type of 
action was furnished by the Ford 
Motor Company in 1926 when it cut 
the workweek to five days. It is im- 
possible to say how many employers 
have reduced hours voluntarily. There 
are good reasons for believing that 
the number has not been large. 

With their increasingly heavy in- 
vestment in machinery and other 
forms of fixed capital, it would prob- 
ably be to the advantage of many 
employers to imcrease hours rather 
than reduce them—that is, if they 
were not subject to punitive wage 
rates of at least time and a half. 
Shorter hours involve an increase in 
capital idleness and hence add to pro- 
duction It is not surprising, 
therefore, that employers have ordi- 
narily not taken the initiative in es- 
tablishing lower hour standards. 


costs. 


Moreover, if the labor market is 
tight, it is much easier for individual 
employers to bid for workers by 
offering them higher wages than by 
promising them shorter hours. While 
the former policy is likely to necessi- 
tate a change in the wages of some of 
the workers already employed, the 
extent of the change would probably 
not be as great as it would be if 
shorter hours were held out as the 
inducement. Wage rates in an indi- 
vidual plant need not be uniform, but 
hours generally must be. 


From what has just been said it is 
not to be inferred that if unions had 
been nonexistent and if there had been 
no hour legislation, the length of the 
workyear today would be almost as 
long as it was a century ago. This 
does not follow. With industry be- 
coming increasingly mechanized and 
with real wages going up, employers 





* See Hours of Work, Report VIII, Inter- 
national Labour Conference, Forty-Second 
Session, 1958, p. 17. 
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* Annals of the American Academy of 
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150; AFL-CIO News, September 15, 1956, p. 3. 
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themselves would have found it ex- 
pedient to make some reduction in 
hours. In competing for help, in try- 
ing to reduce absenteeism, in endeav- 
oring to lessen work strain and even 
in recognizing the desirability—from 
the workers’ standpoint—of a shift in 
the work-leisure ratio, they would 
have adopted a shorter hour policy. 
The reduction in hours would not 
have been as great, however, as it 
actually has been. 


The Future 


The reduction in the length of the 
workyear over the last century has in- 
deed been remarkable. What are the 
prospects for still shorter hours in 
the years ahead? On this point there 
has been no serious lack of prophets 
—optimistic prophets. Back in 1949, 
in the very early stages of the “Sec- 
ond Industrial Revolution,” a well 
known labor economist stated that by 
1990 we would have a 20-hour week 
and by 2050 the ten-hour week; and 
some years later another educator, of 
a more conservative turn of mind, de- 
clared that as a result of automation 
we would have the 20-hour week 
by 2000.?’ 

It may well be that by the year 
1990, or by the end of the century, we 
shall have the 20-hour workweek. At 
the same time the workyear may well 
be down to around 900 hours. Of 
course, the facts may prove some of 
the prophets to be wide of the mark— 
as Steinmetz, the great inventor, was 
when earlier in the century he de- 
clared that as a result of the use of 
electrical machinery we would have 
the four-hour day by 1950!?* How- 
ever, there is good reason for believ- 
ing that, in the decades that lie ahead, 
the workweek and the workyear will 
be very substantially reduced. 


The extent of the reduction in 
hours will depend on a number of 
factors. First, is the rate at which 
we increase the productivity of the 
nation. If we could achieve an annual 
rate of increase in man-hour output of 
five per cent, instead of two or three per 
cent, we would be in a position to curtail 
hours very sharply. We might achieve 
the 20-hour week by 1990. Certainly 
the simple fact cannot be overem- 
phasized that the extent to which 
hours of work are reduced depends 
very largely on the rate at which 
productivity increases. Shorter hours, 
indeed, are as much a result of in- 
creased productivity as higher mate- 
rial living standards. 

A closely related element in the 
trend to shorter hours is the nature 
of the products turned out in the 
economy. If the industrial energies 
of the nation are devoted in substan- 
tial measure to the making of defense 
goods—goods which are not con- 
sumed by the people—increases in 
productivity will not lead to as marked 
a decline in hours as they would if the 
product pattern were made up almost 
wholly of goods that are either di- 
rectly or indirectly used by the popu- 
lace. This means that the attainment 
of a high degree of international har- 
mony would hasten the achievement 
of still shorter hours. On the other 
hand, if the cold war situation con- 
tinues in its present form, hours of 
work in this country will not, and 
should not, be greatly reduced during 
the years that lie immediately ahead. 

A further factor having a bearing 
on the trend to shorter hours is the 
strength of our desire for additional 
goods and services. This is a compli- 
cated matter but two or three generali- 
zations concerning it can be made. 
For one thing, in terms of material 
things most of us are far from a con- 





™ New York Times, October 28, 1949 (early 
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dition of complete satiation. Most of 
us do not agree, with Thoreau, that 
“that man is richest whose wants are 
fewest.” Our desire for still more 
goods and services will act as a re- 
tarding influence in our progress 
toward shorter hours. And it should 
be added, as a point of some signifi- 
cance, that the strength of this desire 
is to some extent tied up with adver- 
tising. The more persuasive our 
advertisers are, therefore, the slower 
will be the rate at which hours are 
reduced. 

But there is another subordinate 
generalization to be made. The sat- 
isfactions we obtain from numerous 
goods and services is to no small ex- 
tent dependent on the amount of free 
time we have for consuming them. 
Good examples are automobiles and 
television sets. If the range of such 
items increases, the shift to shorter 
hours will tend to be speeded up. 


To return to the main factors hav- 
ing an influence on the trend to shorter 
hours, it can be added that the rate 
at which we attain a still shorter 
workweek and workyear is partly de- 
pendent on the speed with which 
other countries achieve these objec- 
tives. During recent years many 
European and other nations—including 
Soviet Russia—have reduced hours.’® 
While their hour standards have been 
drawing closer to ours, the likelihood 
is that they will not soon equal ours. 
We will probably feel obligated to 
stay ahead. Sometime in the unspeci- 
fied future, however, Russia expects 
to surpass us even here! 


Finally, the speed with which hours 
are reduced will be influenced by the 
strength of employer opposition to 
further cuts in the length of the work- 


year. This opposition is closely as- 
sociated with the size of the employer’s 


investment in fixed capital equipment, 
including machines. Even if we were 
to assume that the size of this invest- 
ment did not increase, and in some 
cases the development of innovations 
of a “capital-saving” nature will tend 
to prevent such an increase, the fur- 
ther curtailment of hours adds to the 
length of time the capital equipment 
is idle. This represents an extra eco- 
nomic loss to the employer and, it 
might be added, to society as well. 
To have a plant idle for 16 hours a 
day out of 24, as is the case when 
there is a straight eight-hour day, is 
wasteful enough. To have it idle for, 
say, 18 hours is still more wasteful. 


Employers will continue to offer 
opposition, therefore, to further re- 
ductions in hours, and it is conceiv- 
able that in some instances the degree 
of opposition will increase. The atti- 
tude of employers might be changed, 
however, if they could transform their 
operations from a single-shift basis to 
one of multiple shifts. The introduc- 
tion of two or more shifts would lead 
to a more intensive utilization of 
capital equipment. The consequent 
saving in overhead expenses could 
well overbalance any increase in di- 
rect costs such as shift differentials in 
pay. Thus a more extensive use of 
the shift system would tend to lessen 
employer opposition to shorter hours.?° 


Taking into account the various 
factors that have just been outlined, 
it seems clear that in the years ahead 
the length of the workyear will con- 
tinue to decline. Hours may not be 
reduced as rapidly as some persons 
have imagined, but the reduction 
promises to be of some magnitude. 
Rather than adding a still further 
numerical prophecy to the list, how- 
ever, we shall note briefly, in conclu- 
sion, some of the ways in which the 





* Source cited at footnote 15, at pp. 34-42. 
See also monthly issues of Industry and 
Labour. 


Shorter Workyear 


"The present writer discusses this gen- 
eral question in his article, “Shorter Hours 
and Multiple Shifts,” in Personnel, November- 
December, 1959, pp. 61-69. 
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length of the workyear will probably 
be shortened. 

It is likely that in some cases the 
length of the workday will be further 
decreased. This will be especially 
true if there is a more extensive resort 
to the shift system. There is a strong 
probability, however, that in a great 
many instances the workers will press 
not so much for fewer hours per day 
but for fewer days per week. From 
their standpoint a shortening of the 
workweek, say to four days, has much 
to commend it. This is due to the 
fact that the significance of leisure 
to an individual is determined not 
only by its amount but by its form— 
by the size of the “packages” in which 
it comes. An extra day added to the 
present two-day weekend would make 
possible types of leisure-time activi- 
ties which would not be possible, at 
least to the same extent, if the extra 
free time were spread over five days. 
Moreover, for those persons who must 
journey long distances to work, an 
extra day off would be especially de- 
sirable. They might save a hundred 
or more hours a year in travel time. 
It seems likely, therefore, that in the 
future the three-day weekend will be- 
come quite common. 

For somewhat the same reasons as 
those just noted, it seems certain that 
the length of vacation periods will in- 
crease. The unions are keenly inter- 
ested in this objective and at the 
present time they rarely fail, in col- 
lective bargaining negotiations, to 
press for a liberalization of vacation 


benefits. This pressure will un- 
doubtedly continue, and vacations of 
four, five, or six weeks will become 
widely established. It is quite pos- 
sible, too, that some progress will be 
made in the adoption of special vaca- 
tions of the “David McDonald” type. 
It may be recalled that a few years 
ago Mr. McDonald advocated what 
might be called sabbatical leaves for 
steelworkers. Every five years they 
should receive a three-months vaca- 
tion, in addition to their regular an- 
nual ones.”? 

It is probable that the number of 
individual holidays will increase. This 
is the trend at present and it will 
likely continue, especially if new types 
of holidays can be discovered. To- 
day, not only do workers have a day 
off on Washington’s birthday, but 
some have a holiday on their own. 
The anniversary of the country’s birth 
is recognized, of course, but in some 
instances the worker’s wedding anni- 
versary is also recognized. It would 
seem that if the workers prefer taking 
an increasing amount of their leisure 
in the form of more single holidays, 
they will be able to find appropriate 
occasions to observe! 

The “coffee break” will undoubtedly 
become more widely established in 
the future. The duration of the breaks 
may also increase, at least where they 
are now of ten minutes or less. How- 
ever, there are definite limitations to 
increases in the duration of these 


semi-free periods. [The End] 














PLANS FOR 


Committee on Equal Employment Opportunity, predicts. 
to the National Urban League Conference in Dayton, Ohio, Feild 
said the plans would cover millions of workers. 


PROGRESS 

“Plans for Progress” to end employment discrimination in 50 of 
the largest companies with government contracts will be in effect “in 
a very short while,” John G. Feild, Executive Director of the President’s 


Speaking 





* Steel Labor, February, 1958, p. 9. The 
Packinghouse Workers have recently shown 
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See AFL-CIO News, May 27, 1961, p. 3. 
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Settling Plant Disputes— 
The Australian Experience 


By FRANK T. deVYVER 





Plant disputes ‘‘Down Under"’ are settled without the benefit of 
grievance procedures and arbitration as used in the United States. 
The methodology for dispute settlement in Australia may be of 
consideroble value for American industry, says the author. Frank 
T. deVyver is chairman of the Department of Economics and Busi- 
ness Administration of Duke University, Durham, North Carolina. 





HREE DECISIONS of the United States Supreme Court in 

June, 1960, have forced management to re-examine the American 
system for settlement of plant grievances.’ Some labor relations ex- 
perts are even advising management to modify their contracts as soon 
as possible to limit the scope of grievance arbitration. In their recent 
book, Slichter, Healy, and Livernash discuss another problem of griev- 
ance settlement when they point out the continuing use of union pres- 
sure such a strikes or threats of strikes which exists despite the 
no-strike clauses in contracts which have arbitration as the final step 
in a grievance procedure.’ 


Some analysis of the Australian experience with disputes arising 
at the plant level and with management actions or with differences 
in interpretation of agreements or awards may throw some light upon 
what American management may expect if it insists upon moving 
away from the custemary pattern. No attempt is made in this article 
to show the effect of the lack of grievance procedures upon strikes. 
Professor James W. Kuhn has done this admirably in his article in the 
Industrial and Labor Relations Review.* Rather, this will be an analysis 
of some of the reasons why grievance procedures are not found in 
the Australian system and a description of the methods which are 
used to settle the local disputes which do arise. 





1 Steelworkers uv. American Manufacturing Co., 363 U. S. 564 (1960), 40 LC 
{ 66,628; Steelworkers v. Warrior and Gulf Navigation Co., 363 U. S. 574 (1960), 40 
LC { 66,629; Steelworkers v. Enterprise Wheel and Car Corp., 363 U. S. 593 (1960), 
40 LC ¥ 66,630. 

*Sumner Slichter, James J. Healy and E. Robert Livernash, The Impact of 
Collective Bargaining on Management, The Brookings Institution, Washington, 
D. C., 1960, Ch. 22. 

* James W. Kuhn, “Grievance Machinery and Strikes in Australia,” 8 Industrial 
and Labor Relations Review 169, January 1955. 
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Probably one reason Australian em- 
ployers and unions have developed no 
formal grievance procedures is because 
sO many matters causing grievances 
in the United States are dealt with 
differently in Australia. Consider the 
details found in basic awards and agree- 
ments. Under award procedures,* the 
parties present their views to a com- 
missioner and when his award has 
been made it becomes the law for all 
respondents and under state deter- 
minations for all workers and employers 
in the industry or craft covered. The 
textile award is typical, except that it 
Was negotiated by the parties for 
presentation to the commission. Ex- 
amination of some of the prescribed 
details will indicate how many mat- 
ters, which in the United States might 
cause disputes, are resolved in the 
basic document. 


In the first place, every wage rate 
is listed. Furthermore, if a new job 
is added, the rate will be determined 
by agreement between the parties or 


by the commissioner as an award 


variation. Nor can arguments arise 
about payments to a worker on jobs 
carrying different rates. The “mixed 
functions” clause of the award pro- 
vides that a worker engaged more 
than half a day on a job carrying 
a rate higher than his usual classifica- 
tion must be paid at the higher rate 
for the day. If he works at the higher 
rated job for half the day or less, 
he receives his own rate. 


Another cause for dispute has been 
minimized by specifying full details 
for “payments by results” systems. 
Obviously, the employer’s rights to 
establish work standards are seriously 
circumscribed by these detailed pro- 
visions, but little chance for misun- 
derstanding remains. In the United 
States, plants operating under incen- 


tive systems find grievances constantly 
arising over standards or assign- 
ments.’ In Australia, many of these 
details are settled in the award; those 
not clearly spelled out and upon 
which the workers involved (usually 
not the union) and the company can- 
not reach agreement are referred to 
a conciliation commissioner. 

Awards also include detailed stand- 
ards of working conditions. Thus, 
grievances of the type filed by some 
American unions, asking for more 
heat or light, for instance, would be 
unknown in most Australian situa- 
tions. In the textile award, under a 
section entitled “general,” are 18 sub- 
sections regulating matters controlled 
in America by state or federal law, 
or by management decisions subject 
to the grievance procedure. Some 
American labor contracts might in- 
clude a few of these items, but re- 
quirements that “cool, clean and 
wholesome drinking water shall be 
provided in places easily accessible to 
all employees” or that “all materials 
and appliances required for the clean- 
ing of machinery shall be supplied by 
the employer free of charge” are more 
usually left to management regula- 
tion.® 

The Australian system differs most 
from American procedures under col- 
lective bargaining in the area of work 
force management. Rights disputes 
are most likely to arise in the United 
States when management’s decisions 
regarding discipline or seniority are 
challenged by the worker or his union. 
In Australia these two dispute areas 
do not exist to the same extent be- 
cause of the different concept of the 
employment contract. 

In an organized American plant 
job security is one of the chief bene- 
fits for the workers. Security is not 





*Frank T.-deVyver, “Conciliation and 
Arbitration in Australia—The Case of the 
Clothing Trades Award,” 58 South Atlantic 
Quarterly 457. 
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* Source cited at footnote 2, Chs, 17 and 
18. 
* Textile award, 1955, pp. 22-23. 
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a guarantee against lay-offs, but rather 
recognition that after a trial period 
a worker has a status based on sen- 
iority, together with full protection 
against arbitrary management action. 
Thus, many personnel decisions in 
America are mechanical because worker 
X has worked for the plant longer 
than worker Y. Organized firms in 
the United States follow seniority for 
promotion, lay-off, recall after lay-off 
and choice of job through job-bidding. 
Sometimes straight seniority is modi- 
fied to operate only when “other con- 
ditions are equal” or when “fitness 
and ability are comparable.” Even 
unorganized firms are likely to use 
seniority rather than merit when mak- 
ing decisions on promotion, lay-off 
and recall. 


Job security further implies rules 
under which management agrees to 
discharge a worker only for “just 
cause” and to make other disciplinary 
actions subject to the grievance pro- 
cedure, including arbitration. Even 
protested warnings or disciplinary 
lay-offs may be changed by an arbi- 
trator, and management and the union 
will often disagree on the meaning 
of “just cause.” In fact, a substantial 
portion of reported arbitrations decide 
some aspect of workers’ rights against 
management action.’ 


In general, Australian workers do 
not have job security nor seniority 
rights, as do American workers in 


organized plants. Undoubtedly, the 
absence of these two major causes of 
disputes explains in part the absence 
of formal grievance procedures or of 
any formal method for settling rights 
disputes by arbitration of grievances. 


Australian awards and law provide 
for an individual work contract be- 


tween the employer and his employee. 
Under some awards this contract is by 
the day; under others it is by the week 
or month. All awards, however, in- 
clude some variation of the following 
section of the Textile Award: “Em- 
ployment shall be terminated by a 
week’s notice on either side given 
at anytime during the working week, 
or by the payment or forfeiture of a 
week’s wages, as the case may be. 
Notwithstanding anything elsewhere 
contained in this clause, the employer 
shall have the right to dismiss an 
employee without notice for ineff- 
ciency, neglect of duty, malingering, 
or misconduct, in which case wages 
shall be paid up to the time of dis- 
missal only... .’® 


In practice, this clause means that 
a worker has no legally protected job 
security as in an organized American 
plant. In reducing the work force, 
the employer, if he wishes, may dis- 
charge the employee with the longest 
seniority. Lay-offs with recall rights 
are unknown, so that when business 
improves the employer may rehire 
former employees or seek new ones. 
Furthermore, with a week’s notice 
an unsatisfactory worker may be 
separated and if an employee has neg- 
lected his duty or been insubordinate 
he can be “sacked” without notice. 
In such event, the employer may rest 
assured that although a board of refer- 
ence or a commissioner may order a 
week’s pay in lieu of notice and pro 
rata holiday and sick pay, no one can 
order him to return the worker to the 
job and pay back wages. 

Only a foolish employer would take 
advantage of all his rights under 
Australian law. Some firms reported 
using seniority for promotion or sepa- 





7A study of 1728 grievances submitted to 
the American Arbitration Association in 
1954 shows over 40 per cent of the cases to 
be on the issues of discipline and discharge, 
and seniority. American Arbitration Asso- 


Australian Dispute Settlement 


ciation, Research Report, Procedural and 


Substantive Aspects of Labor Management 
Arbitration, New York, 1958, p. 23. 


* Source cited at footnote 6, at p. 16. 
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rations when the workers are equal 
in ability. Management’s decision on 
difference in ability, however, is not 
subject to review by an arbitrator, as 
would be true in the United States. 
On the other hand, few of the Aus- 
tralian plants visited allow the im- 
mediate foreman to discharge a worker 
without clearing with a_ superior. 
Discipline, in other words, is handled 
most carefully. Such care probably 
arises from two factors. In the first 
place, under conditions of nearly full 
employment, management must con- 
serve manpower. In such circum- 


stances a skilled worker can neglect 
duties, for which he would be dis- 
charged in periods of unemployment. 


Perhaps even more of a deterrent 
to using all his rights is management’s 
understanding of various forms of 
employee direct action. The Austral- 
ian worker with his highly developed 
sense of “mateness” is likely to make 
a fellow-worker’s cause his own, if 
he feels someone has been mistreated. 
Discharges for disciplinary reasons 
may bring strikes, over-time bans, or 
stop-work meetings during working 
hours. Chances of direct action are 
greater if the workers belong to one 
of the more militant unions, but even 
less militant workers have taken direct 
action when one of their “mates” has 
been denied a “fair go.”” Nevertheless, 
an employer willing to maintain his 
position can discharge when he pleases 
and ignore seniority. No outside au- 
thority, either public or private, can 
make him restore a worker to his job. 
The one exception would be if the 
worker has been “victimised,” that 
is, discharged because of his union 
activities. Such a practice is illegal 
under both state and federal laws. 


Under the latter the civil courts, not 
the arbitration court, tries the case 
because victimization is illegal. State 
laws differ. In some, the civil courts 
act. In others, the arbitration court 
can restore a worker to his job but 
does so reluctantly and only after the 
union has presented proof of the 
action.*® 

The Australian work contract, to- 
gether with the general acceptance of 
the philosophy that no one can force 
a man to work for another man nor 
force any employer to keep an em- 
ployee, have materially reduced “rights” 
disputes, the type so much a part of 
industrial relations under American 
collective bargaining. 

Despite the lack of rights disputes, 
arguments arise over the meaning of 
awards and over employer actions 
under their terms. Furthermore, awards 
may have provisions left unsettled by 
the commission which have to be de- 
cided later either by a board of refer- 
ence or by a commissioner.’ 

Disputes in plants are handled in 
various ways, depending upon the 
employer, the unions and the industry 
involved. Some employers and unions 
approach all grievances legalistically ; 
others, using more modern methods of 
labor relations, analyze the circum- 
stances of each case to find the real 
causes of the complaint. A few actual 
cases will illustrate the variations in 
approach, 

At least one firm, the Utah Con- 
struction Company, while building a 
federal defense project at St. Mary 
in New South Wales, operated under 
a formal grievance procedure, accom- 
panied by a no-strike rule. The back- 
ground of this situation was unique. 
Although St. Mary’s was a federal 





* Interviews with Australian manufacturers 
and union leaders, June, 1956-March, 1957. 

*For example, see New South Wales, 
Industrial Arbitration Act, 1940-1954, Section 
95, and Commonwealth Conciliation and Arbi- 
tration Act, 1904-1956, Section 5. 
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project, work was done under a New 
South Wales establishment award. 
Prior to this award the company had 
to meet the varying conditions of state 
and federal determinations for different 
groups of employees working side 
by side. The establishment award 
provided higher than usual wage rates 
and uniform conditions of employ- 
ment for such items as holidays, leaves 
and sitk leave. The award, however, 
contained an unusual provision for an 
industrial council of three union mem- 
bers and three company representa- 
tives, with the president of the New 
South Wales Industrial Commission 
as chairman. The award directed that 
all disputes should immediately be 
“referred to the Industrial Council.” ** 
The existence of this council has 
meant that company were 
subject to what amounted to a griev- 
ance procedure. If, for example, a 
man was discharged, he and his union 
representative might confer with the 
superintendent and, if no agreement 
was reached, might appeal to the per- 
sonnel department. If the personnel 
department thought the worker had 
been victimized, they could return 
him to work. If not satisfied, the 
union could appeal to the council.’* 


The personnel manager thought 
this step method for settling all griev- 
ances resulted in more cases being 
carried through to the final council 
review. An examination of the coun- 
cil’s minutes for 1956, however, indi- 
cates that, as compared with the use 
of American grievance procedures, 
the council review method was seldom 
used. When it was used, manage- 
ment did not have to fear the invasion 
of traditional rights. In fact, in June 
1956, the chairman upheld the dis- 


actions 


charge of 12 union shop stewards for 


holding a meeting on company prop- 
erty during working hours. Warned 
to disband, they refused and were 
summarily dismissed. A partial strike 
followed, and when the case came to 
the council, the chairman upheld the 
discharges. If the same thing had not 
happened before, said the judge, “! 
would consider recommending to the 
Company to adopt Mr. Kenny’s sub- 
missions” (that the workers be rein- 
stated).'* It should be noted that the 
judge said that in any case he could 
do no more than “recommend re-em- 
ployment.” In another case,’® “it was 
decided to suggest to the Company 
that Mr. Kelaker be re-employed.” 
The council even refused to inter- 
fere with the employer’s decisions on 
In August 1956 they con- 
contention that 
workers with 


seniority. 
sidered the union’s 
during retrenchment 
the longest service should have some 
job priority. “We suggest to the em- 
ployer, and he agrees, that it is only 
reasonable and fair that every circum- 
stance pertinent to a man’s employ- 
ment be looked at before his services 
are terminated. We, therefore, urge 
the employer to adopt every practical 
means of ensuring that the fair thing 
be done in each instance.” ‘To imple- 
ment this policy statement, the coun- 
the 
em- 


cil presented a number of rules; 
first of which was that “The 
ployer’s right to dismiss an employee 
cannot be called into question, nor 
can the employee's right to leave his 
employment be questioned.” They 
did say that “in the event of general 
retrenchment the employer must give 
consideration to the length of service 
of employees, having regard to classi- 
fication and occupation.” *° 








* N.S. W. Industrial Gazette, March 2, 
1956 (Vol. 120). 

“Interview, February 1957, with George 
Polites, Personnel Manager, Utah Construc- 
tion Company, St. Mary, N. S. W. 

“Minutes of Industrial Council for St. 
Mary’s Project, June 7, 1956. Typescript 
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minutes are in registrar’s office of the N. S. W 
Industrial Commission, Sydney. 

“Source cited at footnote 14, July 20, 
1956. 

* Source cited at footnote 14, August 3, 


1956. 
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There may be other formal griev- 
ance procedures in Australia, although 
in 1956 Mr. Polites, an industrial 
officer with long experience, did not 
think so. Disputes at the plant level 
are generally handled informally, with 
variations in procedures. 

Many companies follow the rules 
exactly. The Kelvinator Corporation 
of South Australia, for example, in its 
detailed regulations for foremen, tells 
them exactly how to discipline and 
discharge. The award under which 
they operate provides that, with a 
week’s notice, a worker may be dis- 
missed without explanation. How- 
ever, “Whilst it is not obligatory on 
the Company to state a reason when 
giving a week’s notice, it is preferable 
in the interest of industrial harmony 
that it does so.” An employee can 
be summarily dismissed without notice 
only for malingering, inefficiency, neg- 
lect of duty and misconduct. The first 
two, say the foreman’s instructions, 
may be difficult to prove but the last 
two are generally straightforward.”” 

This company, like many others in 
Australia, has found that by merely 
following the award, grievance pro- 
cedures become unnecessary. Smaller 
companies do likewise and it they are 
uncertain about the meaning of a 
particular phrase, the industrial officer 
of the Chamber of Manufacturers or 
the Employers’ Federation is avail- 
able to give advice based usually on 
precedence. 

Most of the plants visited did not 
consider the union a party to a griev- 
ance unless a board of reference was 
necessary or direct action by the 
workers had resulted. Typical are the 
positions of the Sydney branch of 
Johnson and Johnson and the Broken 
Hill Proprietorship, Ltd., of New 
South Wales. Johnson and Johnson, 
a plant with about 600 workers, leaves 
labor relations to the foremen. Dis- 


charges are rare, but when one is 
scheduled, the shop steward of the 
union involved will probably be ad- 
vised of the decision. In contrast with 
the general pattern, this company also 
uses a practice resembling disciplinary 
layoffs. A discharged worker may be 
told he will be rehired in a given 
number of days, if he so wishes. 
When he returns he remains on pro- 
bation. Upon the successful comple- 
tion of that period his record is cleared 
and all previous rights restored. This 
is also done without consultation with 
the unions.’® 

A similar personal relationship with- 
out consultations with the unions is 
found at the Newcastle plant of Aus- 
tralia’s largest steel company, Broken 
Hill Proprietorship, Ltd. Here all 


personnel actions are handled by fore- 


men or other line officials, none of 
whom have authority to deal with 
union officials. A worker may appeal 
a foreman’s decision to the next higher 
line official, at which time the ad- 
ministrative superintendent or his 
deputy who deals with labor relations 
may be asked to advise the line officer.’® 

Because award details are compli- 
cated, many companies give the per- 
sonnel manager or industrial officer 
considerable authority over disciplinary 
matters. A number of the plants visited 
reported that no one could be dis- 
charged without the approval of the 
personnel manager. The reason for 
giving a staff man such power arises 
out of the complexities of the legal 
system for dispute settlement. Only 
an expert can keep up with the details 
of awards, and the improper separa- 
tion of a person can cause direct 
action, expensive hearings or appear- 
ances before boards of reference or 
commissioners. 


Further light on management prob- 
lems with local disputes is found in 





* Mimeographed instructions to foremen, 
Kelvinator Co., Adelaide, 1956. 
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the records of one of the power sta- 
tions of the New South Wales Elec- 
tricity Commission. Since there are 
no grievance procedures, most of the 
plants visited had no records of the 
shop floor disagreements. The elec- 
tricity commission, however, prepared 
a summary of direct actions by its 
employees during 1956. Certainly the 
list did not include all the disagree- 
ments, but a summary of the direct 
actions will indicate what can hap- 
pen with grievances even in a state 
government’s utility commission and 
will shed some light on the uses of 
union pressures. 

Until 1950 electric power in New 
South Wales had been generated by 
several organizations. The Sydney 
County Council had its plants, one 
private concern still operated, the New 
South Wales Railroad Commission 
generated its own electricity, and the 
state operated several other power 
plants under different departments. 
The 1950 legislature placed the own- 
ership and management of all power 
production in the state under one 
commission. 


Among the many problems of amal- 
gamation none loomed larger than 
that involving the work force. The 
commission advised its industrial officer 
to attempt to get a uniform agreement 
with the 27 or 28 unions representing 
the workers in the plants. Such a 


program was necessary because the 
several power producers, while acting 
independently, had made varying agree- 


ments about wage rates and extra 
benefits. There were also variations 
in regulations among the federal and 
state awards applicable to different 
crafts. Nor were the several producers 
paying the same over-award wages. 
The Sydney County Council, labor 
controlled and suspectible to trade 
union political pressure, had pushed 
over-award payments above those paid 
either by the private concern or by 
state agencies. Workers in the rail- 
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road’s power house along with other 
railroad workers had been granted 
numerous “extras” such as free passes 
and the traditional English August 
bank holiday. 

Since no union was willing to give 
up any special benefits, the Commis- 
sion was forced to raise all benefits 
to the level of the highest. Thus, 
everyone but the employees of the 
Sydney County Council received rate 
increases, and a cash value was placed 
on the extras which the former rail- 
road workers were asked to relinquish. 
Having made these concessions, the 
commission reached an agreement with 
the unions which was registered with 
the New South Wales Industrial Com- 
mission. Apparently, workers who 
received no increases in rates or im- 
provement of conditions were dis- 
satisfied, and those who had gained 
increases wanted more. In any event, 
during the first few years there were 
a number of cases of direct action. 

A judge of the New South Wales 
Industrial Court placed some of the 
blame for labor’s actions upon the 
commission’s lack of firmness in han- 
dling discipline problems. In September, 
1954, the Amalgamated Engineering 
Union struck at the Bunnerong sta- 
tion, claiming dissatisfaction with the 
general agreement accepted by a major- 
ity of the other unions. Urging the 
union to return its members to work 
and then present its case to the In- 
dustrial Commission, the judge said, 
“You are not getting anywhere at all 
by this method—nor will you, it 
seems to me.”’ The union’s represen- 
tative disagreed. “In our experience,” 
he said, “we have found in the past 
that we have been able to get some- 


where.on many occasions by adopting 
measures such as this.” The judge’s 
response was a stern lecture to the 
union in which he also castigated the 
commission for its weak stand. “We 
all know what the Electricity Com- 
mission has done in the past,” he said, 
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“bowed the head over and over again 
over threats at Bunnerong.”’ Later 
when the commission’s advocate ex- 
claimed that their patience and tolerance 
were exhausted, the judge apparently 
felt the same way. “I would not call 
it patience and tolerance,” he con- 
tinued. “I would call it plain foolish- 
ness if you want plain speaking.” 
After the commission’s spokesman 
had explained the trouble the judge 
suggested that perhaps it was time 
for a showdown at Bunnerong. “The 
mere fact is,” said the judge, “that in 
the past the Electricity Commission 
has been weak and has given away 
to pressure.” The union’s representa- 
tive suggested, “That is not our im- 
pression of the past, Your Honor,” 
to which the judge replied, “I was 
not born yesterday.I sat on these 
matters several years ago, and the 
commission gave way over and over 
again. We all know that. That is 
what has led to a lot of this trouble 
that is coming now.” 7° 


Despite the more recent firm stand 
on labor relations, in 1956 the com- 
mission had many cases involving 


stoppage of work, including stop- 
work meetings, bans on overtime, and 
strikes of short duration. Throughout 
its plants there were 146 such occa- 
which 62 occurred at the 
Bunnerong Power Station. 


sions, of 


Of the 62 Bunnerong cases, 55 in- 
volved stop-work meetings, that is, 
meetings of union members during 
working hours to discuss any subject 
the leader may wish and to decide 
these issues by ballot. Such meetings 
in Australia are not viewed with the 
same management hostility as they 
would be in the United States. Amer- 
ican businessmen would report most 
of these meetings to the Department 
of Labor as sit-down strikes. Aus- 


tralians are more tolerant, apparently 
feeling that without such meetings 
a union could not get its work done. 
Nevertheless, these meetings are prob- 
ably illegal stoppages. An exchange 
between a union official and a judge 
of the New South Wales Industrial 
Commission shows the different view- 
points. “I say that a stopwork meet- 
ing is not illegal,” said the union official. 
“Under the Act any union or any 
part of the union has a right to have 
a stopwork meeting.” The judge re- 
plied, “That is news to me,’ and 
clarified his position, saying, “I had 
better correct that position straight 
away because if you are stopping 
work at a time when you should be 
working, you are engaging in an illegal 
stoppage; whether it is an hour or a 
week does not make any difference.” ** 
The agreement between the electricity 
commission and its wages staff, how- 
ever, provides procedures for stop- 
work meetings. Permission to hold 
any meeting on the commission’s 
premises must be sought by the ap- 
propriate union official, preferably in 
writing. The application must state 
the purpose of the meetings, its time 
and place, and the estimated duration. 
The commission agrees to allow the 
use of the messroom for any approved 
meeting, but if approval is withheld, 
the meeting must not be held on the 
premises. The section concludes, “Un- 
less authorized by the Chairman (of 
the Commission) no payment shall be 
made to employees in respect of time 
lost by attending such meetings.”* 


Although some of the meetings held 
during 1956 may have been approved, 
they consumed considerable time and 
generally were held to discuss an 
employer action. Eleven of the 55 
meetings were classified by the indus- 
trial officer of the commission as 





* Transcripts (in typescript) of Compul- 
sory Conferences, Industrial Commission of 
N. S. W., Vol. II, Case 12, September 3, 
1954. 
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* Source cited at footnote 20, Vol. III 
Part 2, Case 24, August 12, 1955. 

* Industrial Agreements Numbers 1798 
and 1890, June 22, 1956 (printed pamphlet). 
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union domestic matters, but the sub- 
ject matter of the others was varied. 
Some of the meetings were like those 
held in American plants when the 
employer has something to say to 
the workers. Others were protest 


stoppages over management actions. 


Of the first type were several meet- 
ings held by the different unions to 
discuss the new 1956 agreement. Thus, 
on March 2 members of nine unions 
met to consider the report of the joint 
union negotiating committee. The 
amount of time taken for the meeting 
is unknown but at its conclusion the 
members authorized their officials to 
sign the document. 

At most of the meetings the union’s 
reaction to a commission decision was 
discussed. Whether the 
were harrying tactics or bona fide 
meetings, it is impossible to say. 
From the subjects discussed and from 
the fact the commission listed them 
as disputes, it appears that many of 
the meetings were held to annoy the 
employer. For example, the Boiler- 
makers Society met on January 17 to 
discuss overtime work, a subject in 
Australia ordinarily reserved to man- 
agement. A few days later another 
meeting was held, after which the 
Boilermakers said they would agree 
only to weekend overtime. At four 
meetings held in March and April 
the Federated Engine Drivers and 
Firemen’s Association demanded a 
rate increase for the leading-hand 
boiler cleaners. These men had re- 
fused to carry out their supervisory 
duties, but after the meetings the 
Commission granted the extra wages 
demanded. Apparently still dissatis- 
fied, the boiler cleaners banned over- 
time and held three more meetings 
in May but did not change their 
position. 


discussions 


Other meetings were held to deter- 
mine a union’s position on a commis- 
sion decision or upon a more general 
subject, such as support of another 
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union in one of its strikes. Meeting 
in July, seven unions said they would 
not do maintenance work at any plant 
where, because of a strike of the 
operating staff, the salaried staff was 
keeping the job going. After another 
meeting held to protest a new method 
for obtaining lunches, the commission 
returned to the previous procedures. 
There is little doubt that many stop- 
work meetings held during 1956 were 
a show of force, often successful. 

A “ban” was method of 
direct action used to conces- 
During the year, several of 
Bunnerong station. 


another 
force 
sions. 
these occurred at 
A ban means that workers refuse to 
do something which the employer has 
directed them to do, such as working 
overtime. In an attempt to get higher 
rates, extra money because of special 
conditions, or changes in employment 
conditions, workers would remain on 
the job, but harrass the commission 
by refusing overtime work until the 
commission capitulated. Often the 
demand was granted, but on at least 
one occasion the commission took the 
union to the state industrial court 
which ordered the ban removed. 


Another type of ban is called a 
“black ban.” Because of a demarca- 
tion (jurisdictional) dispute or per- 
force changes in working 
the members of a union 
may declare a job “black,” thus call- 
ing upon all good union men, whether 
involved or not, to stop working on 
that job. To enforce a higher margin 
payment the Federated Engine Drivers 


haps to 
conditions, 


and Firemen placed a black ban on 
“tipper seal valve cleaning.” At an- 
other time the Federated Municipal 
and Shire Council Employees Union 
enforced a ban against riggers work- 
ing with or for bricklayers and boiler- 
makers. This action seems to have 
been designed to enforce the payment 
rates rather than to take 
the members of other 


of extra 
work from 
unions. 
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The New South Wales Industrial 
Arbitration Act, 1940-1954, classifies 
strikes against the electricity com- 
mission as illegal.2* Nevertheless, in 
addition to all the bans and stop-work 
meetings at the Bunnerong Power 
Station, there were five strikes. Over 
25 strikes occurred in 1956 at the 
commission’s other plants. The mem- 
bers of one union even struck to 
protest the de-registration of their 
union by the federal arbitration court. 


One of the strikes involved a safety 
measure demanded by a number of 
unions which the commission at first 
refused to grant. The unions wanted 
an ambulance stationed permanently 
at the Bunnerong Power Station. Pre- 
sumably, the management thought 
this an unnecessary additional expense. 
At a stop-work meeting on March 
28 two unions decided to hold a 24 
hour stoppage on March 29. On April 
3 and 4 further meetings were held 
to discuss the commissioner’s con- 
tinued refusal. In a stop-work meet- 


ing at Pyrmont Power Station the 
same unions decided to support the 


claims of their fellow members at 
3unnerong, and members of the Elec- 
trical Trades Union struck from March 
29 to April 3, at which time the Com- 
mission capitulated and bought the 
ambulance. 


The bank holiday strike of 1956 
also affected more than one of- the 
stations and at each location stop- 
work meetings and strikes were con- 
ducted. English custom decrees a 
mid-summer weekend called “bank 
holiday.” The fact that an August 
holiday in Australia is in the middle 
of the winter has made little differ- 
ence to those wishing to use any 
excuse for a day off. Traditionally, 
bank holiday had been an accepted 
holiday for railroad workers, including 


employees of the railroad’s power 
station. When the New South Wales 
Electricity Commission consolidated 
the other power producing agencies, 
this extra holiday was capitalized, 
that is, a cash value placed on it was 
included in the agreed rates. 

Either the workers did not under- 
stand this or they wanted an extra 
holiday. Late in July several unions 
held stop-work meetings to discuss 
the problem. In August, 1956, a one- 
day strike occurred at seven of the 
commission’s power plants. This time, 
however, the management stood firm, 
hailed the offending unions before 
the state industrial court, and saw ten 
of the unions fined under the terms 
of Section 100 of the state arbitration 
law. According to the former indus- 
trial officer of the commission, the 
workers became wary of direct action 
after they saw the commission’s at- 
titude toward the bank holiday strike.** 

The commission’s experience with 
labor disputes is probably not typical, 
but analysis of their disputes does 
indicate the problems of operating 
with union pressure as the method 
of dispute settlement. The fact that 
the commission is a_ public-owned 
utility may have given the unions a 
feeling of security in using direct 
action to press their demands. Other 
employers, however, as minutes of 
disputes cases clearly show, have 
similar troubles in handling recalci- 
trant workers and their unions in the 
day-to-day differences. 

In summary, grievance procedures, 
such as those found in the United 
States, are practically unknown in 
Australia. The absence of this insti- 
tution can be explained by the Austra- 
lian system of compulsory arbitration 
and by the prevailing concept of the 
employment contract. In the first 





%N. S. W. Industrial Arbitration Act, 1940- 
1954, Section 99. 

* Material in this section was derived from 
interviews and from a summary typescript 
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place, an award is a statement of 
regulations rather than a contract be- 
tween parties. As in the United 
States, no grievance needs to be filed 


agement’s rights to use or not use 
seniority are recognized, the few dis 
putes at the plant level can be settled 
most informally. On the other hand, 


if a foreman: makes a mistake or if 
the union is militant, direct action is 
more often used than further 


cussion through various management 


to collect time and one-half for over- 
time under the Fair Labor Standards 
Act, so in Australia no grievance 
needs to be filed to have the employer 
obey the minute operating details of 
the usual award. Deviations from 
the award are subject to legal action. 
In the second place, disciplinary ac- 
tions, even discharge, are considered 
management’s responsibility, and man- 
agement uses seniority as a basis for 
promotion or retention only to the 
extent it wishes. When a govern- 
ment body stands ready to rule upon 
the maze of awards details, when an 
unwanted worker can be separated 
by giving a week’s notice or a week’s 
pay in lieu of notice, and when man 


dis- 


levels. 

Australian employers and unions 
can operate without grievance pro 
cedures with arbitration as the final 
step. American employers, however, 
face an entirely different situation. 
Collective bargaining in the United 
States encompasses every facet of 
industrial life, thus enlarging the areas 
for dispute. Union pressure is not a 
good alternative to grievance arbi- 
tration for most of these disputes. 


[The End] 


MISSILE BASE STRIKES DECLINE 


Work stoppages at missile and space installations have dropped 


to “an infinitesimal amount” since the establishment of President 
Kennedy’s Missile Sites Labor Commission, Secretary of Labor Arthur 
J. Goldberg has reported to the President. 

August disputes caused a loss of only 206 man-days out of 1.5 
million man-days worked at the 21 missile and space sites. This is a 
new low for any month and compares with last year’s average monthly 
loss of more than 7,000 man-days, the Secretary said. 

In the three months of the commission’s operations, 768 man-days 
have been lost out of 4.5 million worked—or about 17 one-thousands 
of 1 per cent. This is much less than the time lost as a result of weather, 
accidents and other causes. 

“Without hesitation, I would say that the operation of the Com- 
mission during its first three months has been most successful,” the 
Secretary declared. “We have received full and unqualified support 
from labor unions, from management, from government officials and 
military officers, and most important, from the men themselves who 
work at our missile and space sites.” 

The commission has handed down decisions in three jurisdictional 
disputes, and is now hearing three other disputes. 

In addition, it has: 

Declared a set of pay scales which were higher than local stand- 
ards to be too high and discriminatory against the government. 

Approved the principle of hazardous pay for work performed at 
great heights and established criteria for the application of such pay. 
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The Jurisdictional Dispute 
Under Taft-Hartley 


By IRVING KOVARSKY 





The author utilizes the case-study method to delve into NLRB and court treat- 
ment of jurisdictional disputes between unions under the Labor Management 
Relations Act of 1947, as amended. Mr. Kovarsky is professor of management 
in the school of business, Southern Illinois University, Carbondale. 





WO PROVISIONS of the Taft-Hartley Act, Sections 8(b) (4) (D) 

and 10(k), were designed to control the economic coercion which 
often follows an onslought of jurisdictional rivalry. Section 8(5) (4) (D) 
has changed the traditional concept of jurisdictional warfare, usually 
limited to the jurisdictional dispute and rival unionism, to include 
disputes between organized and unorganized employees. In addi- 
tion, the NLRB is unable in some instances to distinguish between 
organizational warfare and jurisdictional disputes.1 This presenta- 
tion is primarily concerned with the interpretation of Section 8(b) (4) 
(D) and Section 10(k) although, for purposes of thorough examina- 
tion, the injunctive procedures provided in Sections 10(j) and (1) and 
the damage provisions of Section 303 will be reviewed. In order to 
focus attention on all of the issues raised by Sections 8(b) (4)(D) and 
10(k), the term “jurisdictional dispute,” as used herein, will include 
all forms of organizational and work rivalry, including disputes 
between unions, locals and organized and unorganized employees. 


Preferring Charges Under Section 8(b)(4)(D) 


When an employer or Union A claims that Union B has ini- 
tiated coercion prohibited by Section 8(b)(4)(D), the General Coun- 
sel in the first instance determines whether an unfair labor practice 
charge should be brought against Union B. If the General Counsel 
refuses to press charges against the union, the petitioner is not 
entitled to a judicial review.? In accordance with Section 3(d),* the 
decision of the General Counsel is final with respect to the investiga- 
tion and prosecution of charges. 





*Wells Manufacturing Company, 85 NLRB 23 (1949); Air Conditioning Com- 
pany, 81 NLRB 946 (1949); Association of Motion Picture Producers, 88 NLRB 
521 (1950). 

* Lincourt v. NLRB, 170 F. 2d 306 (CA-1, 1948), 15 LC 64,776. 

* Section 3(d) provides: “... He [General Counsel] shall have final authority 
on behalf of the Board, in respect of the investigation of charges and issuance 
of complaints under section 10, and in respect of the prosecution of such com- 
plaints before the Board... .” 
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A jurisdictional quarrel, followed by 
a strike, arose between the carpenters 
union and the hod carriers union.* The 
petitioner sought the aid of the NLRB 
and, prior to a determination under 
Section 10(k), the dispute, with the 
consent of all of the interested parties, 
was submitted to the National Joint 
Board authorized to settle jurisdic- 
tional quarrels in the construction in- 
dustry. As a result, the request for 
adjudication was dropped by the NLRB 
with the consent of the General Coun- 
sel. The court of appeals decided that 
the language in Section 10(f), “Any 
person aggrieved by a final order of 
the Board... ,” meant that an appeal 
was in order only after the Board 
made adecision. Since the NLRB did 
not adjudicate the controversy and 
the General Counsel had agreed to 
drop the charge, the petitioner was 
not entitled to judicial review. The 
court of appeals noted: 

“The charge filed not a 
complaint, within the meaning of the 
Act. It was not a pleading. Its 
function was merely to set in motion 
the machinery for an inquiry to deter- 
mine whether a complaiut should be 
RF a 

Although constitutional issues have 
been raised in the past when court 
review has been denied, evidently the 
pendulum has swung sufficiently ° so 
that there is legal safety in the posi- 
tion taken by the court of appeals. 
Depending on the economic philoso- 
phy of the General Counsel, much 
can be done to encourage or dis- 
courage unfair labor practice claims 
by pressing or refusing to press charges. 
Admittedly, the “attitude” of the 
NLRB and courts will have 


was 


also 


some bearing on the “attitude” of 
the General Counsel. 

If the evidence accumulated fails 
to establish an intent to exert eco- 


nomic pressure in a situation where 


there is jurisdictional rivalry, the 
General Counsel will not permit an 
unfair labor practice charge to be 
issued against either union. In one 
case, two unions certified by the 
NLRB claimed the right to represent 
a particular type of welding work.’ 
The employer assigned the work to 
one union and an official of the other 
union indicated that a strike could be 
called to force a work assignment, but 
that such coercive action would not 
be taken. The General Counsel de- 
cided that bringing the controversy 
before the NLRB was unnecessary as 
the union did not intend to exert eco- 
nomic pressure. An isolated state- 
ment made by a union official to a 
supervisor that the disputed work be- 
longed to his union rather than to 
another union does not warrant bring- 
ing a charge under Section 8(b)(4)(D), 
particularly if there is a settlement of 
the dispute.* If a jurisdictional dis- 
pute is voluntarily settled after a 
strike, the General Counsel will not 
charge the striking union with the 
commission of an unfair labor practice 
if there is nothing to indicate a future 
work stoppage.® 

Union B struck an employer in 
order to secure a wage increase for 
its members.’® As a result, the em- 
ployer hired members of Union A to 
replace the economic strikers. Union 
B picketed the employer and an ad- 
vertisement in a local newspaper re- 
ferred to the employer as a strike 
breaker. According to the General 





* Manhattan Construction Company v.NLRB, 
198 F. 2d 320 (CA-10, 1952), 22 LC { 67,096. 

* Case cited at footnote 4, at p. 321. 

* Hardware Dealers Mutual Fire Insurance 
Company v. Glidden, 284 U. S. 151 (1931). 
In another example, administrative action 
by the Veterans Administration denying 
claims for service or nonservice connected 
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military benefits is not reviewable by a 
court. 

* Case No. 421 (1952). 

* Case No. 844 (1953). 

*Case No. F-140 (1957); Case No. F-77 
(1957); Case No. F-289 (1958): Case No. 
F-834 (1959). 

” Case No. 184 (1951). 





Counsel, the dispute was economic 
rather than jurisdictional so that an 
unfair labor practice charge was not 
preferred against Union B. 


In a similar dispute, a general con- 
tractor discharged three employees 
for negligence and picketing followed 
when three replacements were hired." 
The General Coursel refused to issue 
a complaint because the dispute did 
not involve a work assignment—it 
was economic in nature. Striking to 
force an employer to perform work in 
a particular fashion is not the type 
of activity proscribed by Section 8(b) 
(4)(D).% Although facts were not 
made available, the problem may have 
been featherbedding rather than juris- 
dictional. A union picketing an 
employer to gain the right of repre- 
sentation does not commit a juris- 
dictional dispute violation.** 


Section 10(k) 

When union activity proscribed by 
Section 8(b)(4)(D) is brought to the 
attention of the Regional Director, 
Section 10(k) is first invoked and the 
disputants are given an opportunity 
to settle the controversy without the 
necessity of a second or final decision 
by the Board. In technical parlance, 
the proceeding is nonadversarial in 
character although the first hearing 
is full and complete. After the unfair 
labor practice charge is preferred, the 
Regional Director notifies the unions 
and allows ten days, as required in 
Section 10(k), for the disputants to 
adjust their differences. Then, if the 
jurisdictional dispute is not settled, 
a hearing officer is assigned to the 
case who gathers and forwards the 
facts to the Board without recom- 
mendation. The parties to the dispute 
are given seven days after the close 


of the hearing to file briefs with the 
Board and to request oral argument 
(granting permission for a hearing is 
discretionary with the Board)."* 

One controversy involved the ques- 
tion of whether a hearing and deci- 
sion is necessary under Section 10(k) 
before the Board finds a violation of 
Section 8(b)(4)(D).2° A _ voluntary 
method of settling jurisdictional con- 
flict had been agreed to that broke 
down. The Board decided, contrary 
to its rules,’® that Section 10(k) could 
be by-passed and that action could be 
taken directly under Section 8(b) (4) 
(D) where voluntary means of ad- 
justing jurisdictional conflict are dis- 
carded and incapable of solving the 
dispute. The Board stated: 

“ . . Thus, the statutory scheme 
tends to show that a section 10(k) 
determination is not a prerequisite 
to the finding of a substantive viola- 
tion. Rather, it would appear that 
an initial effort must be made to 
settle the jurisdictional dispute under- 
lying the charged unfair labor prac- 
tice, either by an agreed-upon method 
of adjustment, or by a determination 
under Section 10(k). Where neither 
serves in fact to settle the underlying 
dispute, the remedy of a cease and 
desist order is required to stop the 
unfair labor practice.” 

As a result it appears that a deci- 
sion can be made under Section 8(b) 
(4)(D) without a Section 10(k) hear- 
ing providing a union refuses to accept 
the award of some agency or arbitrator. 

Mechanically, when Section 10(k) 
is invoked, a hearing is held before 
an examiner, with a decision even- 
tually reached by the NLRB on the 
merits of the controversy. However, 
contrary to decisions in other types 
of unfair labor practice cases, the 





™ Case No. F-551 (1958). 

* Case No. F-613 (1958). 

* Case No. F-590 (1958). 

“NLRB Rules, Code of Federal Reyula- 
tions, Title 29, Section 101.35. 
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*® Lathers Union, Local 2, 119 NLRB 1345 
(1958). 

* NLRB Rules, Sections 102.72 and 101.28. 

“Case cited at footnote 15 at p. 1352. 
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decision under Section 10(k) cannot 
be enforced by petitioning the court 
of appeals.** Since the purpose of 
Section 10(k) was to grant the dis- 
puting unions an opportunity to re- 
solve the jurisdictional quarrel, the 
unfair labor practice charge is dropped, 
providing the decision of the Board 
is later complied with. 

Section 10(k) states that an unfair 
labor practice charge will be “dis- 
missed” if the Board ruling is complied 
with by the “parties.” Traditionally, 
“parties” engaged in jurisdictional 
controversy have been two or more 
unions. Presumably, Section 8(b) (4) 
(LD), which does not specifically state 
“parties,” refers to “a particular trade, 
craft, or rather than to em- 
ployees in another labor organization 
or in another trade, craft, or class, 

Thus, “parties” can involve 


class, 


a dispute between one union and non 
union employees. Because of the right 
of the employer to assign work to any 
union or nonunion employees, juris- 
dictional quarrels are bound to flare up. 


If a union fails to the 
ruling made under Section 10(k), the 
NLRB makes a second decision under 
Section 8(b)(4)(D) which, if not com- 
plied with, is enforced by petitioning 
the court of appeals. The second 
hearing is held to determine whether 
the union has obeyed the initial deci- 
sion of the NLRB. Incidentally, the 
burden of proving noncompliance with 


abide by 


the decision rendered under Section 
10(k) rests with the General Counsei.'” 
To compliance with the 
Board the following factors 


establish 
order, 
are considered: 


(1) Willingness of union leaders to 
confer with the Regional! Director; 
(2) Union notice of obedience fur- 
nished to the employer and employees 
if deemed necessary by the Regional 
Director; (3) Written notice submit 
ted by the union to the Board out- 
lining the steps taken to comply with 
the decision.*" 

However, a union which does not 
submit notice to the NLRB of com- 
pliance with a Section 10(k) decision 
when not asked to is not responsible 
under Section 8(b)(4)(D).” A letter, 
written prior to a Section 10(k) hear- 
ing neither acknowledges or denies a 
violation, does not absolve the union 
from responsibility when it does not 
indicate a willingness to confer, fails 
to give assurances that there will be 
no reoccurrences and fails to provide 
a method for settling the dispute.** 

The Board has held that an unfair 
iabor practice charge will not be dis- 
missed merely because the charge does 
not specify a violation of Section 
8(b)(4)(D).** Since the charge failed 
to allege a union-sponsored induce- 
ment to employees, it was claimed 
that a prima-facie violation of Section 
8(b)(4)(D) was not shown and, con- 
sequently, a hearing via Section 10(k) 
The Board, refus- 
ing to the charge, simply 
cited its decision in another case.** 


was unnecessary. 


dismiss 


The Board is empowered to con- 
duct a preliminary investigation be- 
fore holding a hearing.*® “To hear 
and determine” as provided in Section 
10(k) requires a preliminary investi- 
gation; merely because an employer 
submits a complaint does not mean 
that the Board must conduct a hearing. 





’ Case cited at footnote 4; Longshoremen’s 
Union, Local 16, 82 NLRB 650 (1949). 

” Bridge Workers, Local 595, 112 NLRB 
812 (1955); Los Angeles Building Trades 
Council, 88 NLRB 1101 (1950). 

*” Bridge Workers, cited at footnote 19. 

**Tos Angeles Building and Construction 
Trades Council, 94 NLRB 415 (1951). 
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* Plumbers Union, Local 533, 115 NLRB 


1411 (1956). 

** Building and Construction Trades Council, 
92 NLRB 632 (1950). 

* Cathey Lumber Company, 86 NLRB 157 
(1949). 

* Herzog v. Parsons, 181 F. 2d 781 (CA 
D. C., 1950) 17 LC § 65,610; cert. den, 340 
U.S. 810 (1950). 
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A Section 10(k) hearing is not in- 
valid merely because an NLRB off- 
cial has taken a stand in other cases 
contrary to the union’s position.” 
The union is not denied a fair hearing 
because it is given an opportunity to 
be heard, evidence can be challenged, 
a hearing under section 10(k) is non- 
adversarial and a trial examiner does 
not make recommendations. 


Where Work Is Completed 
or Pressure Is Ended 

A question occasionally confront- 
ing the Board is whether a determina- 
tion under Section 10(k) and Section 
8(b)(4)(D) is necessary when the 
union completes the disputed work 
or when the economic pressure has 
ended. This section is devoted to 
such disputes. 

A subcontractor agreed to install 
venetian blinds in a new hospital and 
the carpenters union, claiming the 
work, struck after the employees, 
members of the upholsterers union, 
were on the working site.*’ The car- 
penters union claimed that the unfair 
labor practice charge should be dropped 
because the demand for the work had 
been dropped and the economic pres- 
sure discontinued. The Board refused 
to drop the charge because not all of 
the venetian blinds were installed and 
the carpenters union still claimed en- 
titlement to the work. 

A firm contracted with a general 
contractor for the construction of a 
new plant and warehouse.** The firm 
decided to install the bottling ma- 
chinery rather than contract the work 
to an independent company and hired 
nine members of the machinists union 
to do the work. The carpenters union, 


claiming entitlement to this work, 
picketed the company. Although the 
employer fired the nine employees 
after the picketing began, the Board 
decided that the jurisdictional quar- 
rel had not been permanently settled 
because additional construction work 
remained, necessitating adjudicative 
action. 


If the National Joint Board arbi- 
trates a work dispute without the 
consent of an interested subcontrac- 
tor, the NLRB will hear the contro- 
versy even when the general contractor 
the subcontractor from com- 
pleting the disputed work.*”® Since the 
subcontractor is not contractually 
bound to accept the decision of the 
National Joint Board, a voluntary 
method to settle jurisdictional rivalry 
is not available, necessitating action 
by the NLRB. 

If a jurisdictional quarrel is in- 
voluntarily resolved by an employer 
by meeting the demands of a union 
exerting economic pressure, the Board 
will adjudicate the controversy after 
the work has been completed because 
there is danger of a future flare-up.*° 


stops 


Injunctions 


Section 10(j) provides: “The Board 
shall have power, upon issuance of a 
complaint as provided in subsection 
(b) to petition any district 
court wherein the unfair labor 
practice in question is alleged to have 
occurred or wherein such person re- 
sides or transacts business, for appro- 
priate temporary relief or restraining 
order 7 


It should be noted that Section 10(j) 
vests discretionary power in the Board 





* IBEW, Local 508, 124 NLRB 323 (1959). 

** Carpenters and Joiners, 110 NLRB 2162 
(1954). 

* Carpenters and Joiners, Local 1102, 88 
NLRB 844 (1950). 

* Sheet Metal Workers Union, Local 48, 
119 NLRB 157 (1957). 


* IBEW, Local 58, 107 NLRB 1004 (1954); 
IBEW, Local 90, 121 NLRB 1061 (1958); 
National Association of Broadcast Enaineers, 
95 NLRB 1470 (1951); Plumbers Union, 
Local 32, 109 NLRB 783 (1954). 
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to request an injunction, which dis- 
tinguishes this proviso from Section 
10(1).** Section 10(1) requires the 
Board to grant priority to cases aris- 
ing under Section 8(b)(4)(A), (B) 
and (C) and petitioning the district 
court for an injunction is mandatory. 
However, NLRB rules require that 
priority be given to cases arising 
under sections 8&(b)(4)(D).*% 


In Nash-Kelvinator Corporation v. 
Grand Rapids Building & Construction 
Trades Council,** the plaintiff success- 
fully petitioned the state court for an 
injunction to end picketing brought 
about by a jurisdictional dispute. The 
defendant union then requested the 
federal district court to take jurisdic- 
tion of the controversy since the 
plaintiff operated in interstate com- 
merce. Because the NLRB had not 
charged the defendant with a subsec- 
tion (D) violation and had not sought 
injunctive relief, the plaintiff’s request 
was denied. The Norris-La Guardia 
Act still pertains to requests made by 
private persons or corporations for 
injunctions. The Taft-Hartley Act 
created an exception to the Norris- 
LaGuardia Act by permitting the 
NLRB (and not a private business 
institution) to seek an injunction in 
situations where Section 8(b)(4)(D) 


can be invoked. 


An injunction can be issued before 
the Board hears a case in order to 
prevent irreparable injury.** The 
NLRB in one controversy delayed 
petitioning the federal district court 
for an injunction because it believed 
that the jurisdictional quarrel would 
be amicably settled.** The court ruled 
that a writ of mandamus, sought by 


the employer, to compel the Board to 
seek an injunction was not in order 
because: 


“. . . Section 10(1) explicitly con- 
fides such power to ‘the officer or 
regional attorney to whom the matter 
may be referred.’ As exercise of the 
power is left to the judgment of ; 
attorney, neither mandamus nor recall 
of this cause for hearing on the orig- 
inal petition lies to force the officer 

to act.” *° 

The district court can grant an in- 
junction under Section 10(1) even 
when the employer injured by the 
jurisdictional rivalry joins the unions 
in requesting the National Joint 
Board to settle the dispute.*’ In sup- 
port of its decision, the district court 
cited an opinion by the ninth circuit 
court of appeals ** which was made 
prior to the passage of the Taft- 
f:artley Act and which pertains to the 
election procedure provided in Section 
9(c) of the Wagner Act. An injunc 
tion according to the district court is 
proper even if the for the 
union’s violation of subsection (D) is 
the failure of the NLRB to conduct 
a representation election. Permitting 
an injunction when the disputing 
unions and the employer voluntarily 
agree to submit a controversy to arbi- 
tration seems to be contrary to Con- 
gressional intent spelied out in Section 
10(k). Furthermore, permitting an 
injunction is contrary to the position 
taken by the Board (subsequently 
reviewed) in a Section 10(k) hearing 
that it is without jurisdiction “to hear 
and determine the dispute” when pri- 
vate means for settling a controversy 
are agreed to. 


8 


reason 





* 29 USC 102.85. 

"Code of Federal Regulations, Title 29, 
Part 101.32. 

% 22 LC 4 67,071, (DC Mich., 1952). 

* Operating Engineers Union, Local 450, v. 
Elliott, 256 F. 2d 630 (CA-5, 1958), 35 LC 
1 71,626. 
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Plumbers Union, Local 5, 33 
LC § 71,116, (DC Va., 1957). 
* Case cited at footnote 35. 


* Penello v. 


* Brown v. Roofers Union, Local 40, 86 
F. Supp. 50 (DC Cal., 1949), 17 LC § 65,321. 

* Teamsters Union v. United Brewery 
Workers, 106 F. 2d 871 (CA-9, 1939), 1 LC 
q 18,437. 
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The court, when deciding whether 
to permit injunctive relief, need not 
find that the charge is true, providing 
there is reasonable ground to believe 
that Section 8(b)(4)(D) is appli- 
cable.*® The procedure established in 
Section 10(1) grants protection to 
unions from harassing injunctive or- 
ders because an investigation by the 
General Counsel is necessary prior to 
petitioning the judiciary and equitable 
relief is discretionary with the district 
court. However, as soon as the NLRB 
decides that Section 8(b)(4)(D) has 
not been violated, the preliminary re- 
straining order is of no effect.*° 


When an injunction is sought under 
Section 10(1), the court will not de- 
cide whether the work was contractu- 
ally assigned to a disputing union as 
this is a question to be resolved by 
the NLRB.** There is reason to be- 
lieve that Section 8(b)(4)(D) is vio- 
lated even though nonmembers (the 
reason for the jurisdictional quarrel) 
joined the union after an unfair labor 


practice charge was preferred, but 
prior to the time the court hearing 
was completed.** 


When a union pickets an employer 
to force an assignment to its mem- 
bers of one-half of the work rather 
than to employees belonging to another 


union, the court reasonably infers a 
violation of subsection (D).*° Should 
a subcontractor assign piping work 
to his employees rather than to the 
members of a union charged with vio- 
lating subsection (D), an injunction 
is in order to restrain the distribution 
of pamphlets referring to the “unfair” 
employer.** An injunction will be is- 
sued even though the dispute involves 
a work assignment by an employer to 
nonunion employees.*® 


The Hod carriers union picketed an 
employer to force a work assignment 
to its members in place of the non- 
union employees to whom it had been 
assigned.*® The union claimed that 
the picketing was being conducted for 
organizational purposes and the court 
refused to grant injunctive relief. 
Where the disputed work is assigned 
to nonunion employees, a union, with 
some validity, can claim that the 
picketing is for the purpose of orga- 
nizing nonunion employees. Where 
the disputed work is delegated to 
union employees, the picketing union 
is more vulnerable to an unfair labor 
practice charge. 


The district court, from an 
dentiary viewpoint, can take judicial 
notice of the behavior of a union in 
prior disputes of a similar nature to 


evi- 





* Shore v. Pittsburgh Building & Trades 
Council, 173 F. 2d 678 (CA-3, 1949), 16 LC 
{ 65,035; LeBus v. Typographical Union, Local 
27, 34 LC 4 71,439, (DC Ala., 1958); Sperry 
v. Carpenters and Joiners, Local 978, 156 F. 
Supp. 187 (DC Mo., 1957), 34 LC § 71,232; 
LeBaron v. L. A. Building & Construction 
Trades, 16 LC $65,167, (DC Cal., 1949); 
Alpert v. IBEW, Local 90, 163 F. Supp. 774 
(DC Conn., 1958), 35 LC { 71,697; McMahon 
v. Bridge Workers, Local 595, 24 LC 67,883, 
(DC IIL, 1953); Dooley v. Teamsters, Local 
107, 182 F. Supp. 297 (DC Del., 1960), 39 
LC 66,288; Penello v. Plumbers Union, 
Local 5, cited at footnote 35; Kaynard v. 
Metallic Lathers Union, 186 F. Supp. 326 
(DC N. Y., 1960), 41 LC {§ 16,522; Con- 
sentino v. Plumbers Union, Local 553, 41 LC 
{ 16,524, (DC IIl., 1960). 
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” Schauffler v. Teamsters, Local 107, 277 
F. 2d 461 (CA-3, 1960), 40 LC 66,466. 

" Schauffler v. Longshoremen’s Union, Local 
1291, 188 F. Supp. 203 (DC Pa., 1960), 41 
LC § 16,521. 

a McLeod Vv. 
Union, Local 
N. Y., 1960). 

* Brown v. Longshoremen’s Union, 19 LC 
{ 66,178, (DC Cal., 1951). 

“Vincent v. Plumbers Union, Local 395, 
39 LC { 66,325, (DC N. Y., 1960). 

“McLeod v. Building Service Employees 
International Union, Local 32-J, 39 LC 
{ 66,137, (DC N. Y., 1959); Madden v. Thea- 
trical Stage Employees, Local 2, 40 LC 
{ 66,482, (DC IIl., 1960). 

“Cuneo v. Hod Carriers Union, Local 472, 
175 F. Supp. 131 (DC N. J., 1959), 38 LC 
7 65,816. 
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justify injunctive relief.” Even though 
the work has been completed, the 
court may issue a restraining order 
if similar disputes have arisen in the 
past and future quarrels are possible.*® 


In Hull v. American Wire Weavers 
Protective manufac- 
turer of wire cloth built a new plant 
25 miles from his present location. 
The operation of the looms in the 
new plant was assigned, because of 
a pay differential, to the loom opera- 
tors rather than to the members of 
the defendants’ union who had been 
operating the looms at the old plant. 
The manufacturer, however, was will- 
ing to let members of the defend- 
ant union operate the looms at the 
new plant if the hourly rate of pay 
was reduced. Eventually, a strike 
was called at both plants which was 
followed by picketing. The district 
court refused to grant an injunction 
(D) is not ap- 
If the 
union permitted a lower rate of pay 
at the plant, all of the work 
would be assigned there during a 


Association,” a 


because subsection 


plicable to economic disputes. 
new 


slack period, resulting in a loss of 
work for employees at the old plant. 
Yet, Section 8(b)(4)(D) covers dis- 
putes other 
unions, trades, or classes of employees 


between a union and 
and a strict interpretation could lead 
to an opposite viewpoint because the 
work was already assigned to the 
loom operators by the employer. Al- 
though the dispute was economic in 
nature, the ambiguity of the wording 
(D) another 


in subsection permits 


construction.°° 


The Montgomery Ward Company 
in New York contracts with inde- 
pendent haulers, through a pool, for 
deliveries.°' Two truck drivers were 
fired when the hauling contract of an 
independent contractor, A, can- 
celled. As a result, another trucking 
firm, B, supplied two drivers who be- 


was 


longed to another local and the local 
representing the discharged employees 
picketed Montgomery Ward. ‘The 
court refused to permit injunctive re- 
lief because the firm was in no posi- 
tion to assign work qs required by 
Section &(b)(4)(D)- 
ments were made through the pool. 

In Alpert v. IBEW, Local 90,°* the 
district court placed a six month time 
limitation on the injunction granted 
under Section 10(1), irrespective of 
the fact that the NLRB might not 
make a decision within the period of 
time allotted. 


assign- 


work 


An employer let a contract for in- 
dustrial painting to a firm whose em- 
ployees belonged to the painters 
union.®*® The Longshoremen’s union 
claimed the work in behalf of its 
members. The court of appeals, re- 
versing the district court, held that 
the injunction restraining the coer- 
cive activity, initiated by the long- 
shoremen’s union, would not be denied 
because of a supposed lack of public 
interest. Furthermore, an injunction 
is proper even after the Board makes 
a decision under Section 10(k), pro- 
viding the recalcitrant union refuses 
and desist.” If a 


to “cease second 


decision becomes under 


Section 8(b)(4)(D), presumably the 


necessary 


district court would not grant injunc- 





“ Consentino v. District Council of Ports of 
Puerto Rico, 107 F. Supp. 235 (DC Puerto 
Rico, 1953). 

“McLeod v. IBEW, Local 3, 39 LC 
{ 66,204, (DC N..Y., 1960). Also see foot- 
notes 27 through 43. 

“159 F. Supp. 425 (DC Ohio, 1957), 34 
LC 71,230. 
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” As evidence of the interpretive difficulty, 
see Teamsters, Local 107, 129 NLRB, No. 2 
(1960), 1960 CCH NLRB 9136. 

* McLeod v. Teamsters, Local 816, 178 F. 
Supp. 288 (DC N. Y., 1959), 38 LC 4 65,903. 

"163 F. Supp. 774 (DC Conn., 1958), 
35 LC § 71,697. 

* Douds v. International Longshoremen’s 
Association, 242 F. 2d 808 (CA-2, 1957), 32 
LC 9 70,573. 
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tive relief because the Board can en- 
force the “cease and desist’ order by 
petitioning the court of appeals. 

In Schauffler v. Plumbers Union, 
Local 420,54 the union claimed that 
the injunction issued by the lower 
court was too broad as it enjoined juris- 
dictional warfare throughout Philadel- 
phia rather than being confined to the 
situs of the current dispute. The 
court of appeals ruled that the broad 
injunctive order was valid because 
similar violations had occurred in the 
past, perpetrated by the same union. 
The court of appeals also decided that 
even though the initial decision under 
Section 10(k) is not enforceable, an 
injunction is in order to restrain union 
initiated economic coercion pending 
the Board’s final determination. 

In another fracas, the NLRB, seek- 
ing a restraining order against the 
lathers union, was told by the district 
court judge that an injunction would 
be denied unless the petition was 
amended to include the carpenters 
union.** The regional attorney fol- 
lowed the “noncoercive” suggestion 
of the district court and established a 
possible violation so that the pro- 
priety of the injunction was not ques- 
tionable according to the court of 
appeals. 


Suits Under Section 303 


Section 303(a)(4) is a verbatim 
recapitulation of section 8(b)(4)(D) 
of the Taft-Hartley Act and section 
303(b) states that “Whoever shall be 
injured in his business or property” may 
bring suit in a federal district court for 
damages. In International Longshore- 
men's Union v. Juneau Spruce Corpo- 


ration, the Longshoremen’s union 
claimed the right to barge-loading 
work which had been assigned to the 
employees of the plaintiff, members 
of the woodworkers union. After the 
request was denied, the longshore- 
men’s union picketed and the plain- 
tiff’s lumber mill had to be shut down. 
The plaintiff complained to the Board, 
charging the longshoremen’s union 
with violating subsection (D) and, at 
the same time, brought a suit for 
damages in a district court. The Su- 
preme Court ruled unanimously that 
Section. 8(b)(4)¢{D) and Section 303 
are independent remedies and that 
the plaintiff is entitled to sue for 
damages even before the Board makes 
its decision. It is possible, because 
of the Supreme Court’s interpretation 
of Section 303, that the Board may 
find a union innocent of violating 
subsection (D) whereas the district 
court would award damages in a suit 
brought under Section 303. 


The district court refused to grant 


a summary judgment awarding dam- 
ages to the plaintiff under Section 303 


when the certification made by the 
NLRB did not clearly indicate which 
union was entitled to the work.” 


In another dispute, an employer 
operating in interstate commerce sought 
an injunction and damages in a state 
court because of a jurisdictional dis- 
pute.** At the defendant’s request, 
the proceeding was moved to a fed- 
eral court. The federal court held 
that state courts cannot adjudicate 
controversies involving unfair labor 
practices blanketed by the Taft-Hart- 
ley Act. However, not all courts 
agree with this position. 





*218 F. 2d 476 (CA-3, 1955), 27 LC 
{ 68,901. 

® Douds v. Wood, Wire & Metal 
Union, Locals 102, 143, 173, 245 F. 
(CA-3, 1957), 32 LC ¥ 70,739. 

® 342 U. S. 237 (1952), 20 LC ¥ 66,704. 

* Douds v. Radio and Television Broad- 
cast Engineers, Local 1212, 32 LC § 70,823, 
(DC N. Y., 1957). 
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® McCarroll v. L. A. County District Coun- 
cil of Carpenters, 315 F. 2d 322 (Cai., 1957), 
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In Schatte v. International Alliance 
of Theatrical Stage Employees,®® the 
court of appeals decided that Section 
303 created a new substantive right 
and, as a result, a suit for damages 
could be brought in a federal court 
without a diversity of citizenship. In 
addition, the court ruled that a threat 
to strike made by a union to an em- 
ployer is not enough to award dam- 
ages because Section 303(a) requires 
the inducement of employees. Sec- 
tion 303 was amended in 1959 so that 
an inducement by a union official to 
an employer or supervisor subjects 
the union to a damage suit.® 

An employer sued a for 
stirring up a work assignment con- 
troversy contrary to Sections 301 and 
303 of the Taft-Hartley Act.** The 
defendant, by motion, sought a stay 
because the collective bargaining 
contract provided for the arbitration 
of all disputes. The court ruled against 
the defendant, stating: 


union 


“cc 


... It is clear that the arbitration 
clause was to serve the purpose 
of avoiding labor strife, and related 
to the controversies which were made 
the the grievance pro- 
cedures and to claims for dam- 


subject of 
not 
ages arising out of a breach of contract. 
Damages arising out of such a breach 
could not be reasonably held subject 
to arbitration 
which provides methods to avoid the 


under the procedure 


necessity for such conduct and ex- 
pressly provides that the purpose of 


aribtration is to avoid the very thing 
which oecurred.”’ * 

The district court opinion is dis- 
putable and seems to be another in- 
stance of the badgering by the courts 
of the arbitration process. If an arbi- 
tration clause is included in a collec- 
tive bargaining contract giving the 
arbitrator the authority to decide “all 
disputes” arising out of the contract, 
why shouldn’t the arbitrator in the 
first instance decide whether the 
agreement is breached? 


Other Jurisdictional Disputes 
Under the Act 

Many 
adjudicated under sections other than 
8(b)(4)(D) and 10(k). 
these rulings will now be reviewed. 


jurisdictional quarrels are 


Some of 


Even if a jurisdictional quarrel is 
brewing, a representation -lection pro- 
vided for in Section 9(c) will not be 
dismissed by the NLRB if the dis- 
pute will not be resolved immediately.” 
Furthermore, a representation elec- 
tion triggered by a jurisdictional 
quarrel will not be dismissed as the 
employees are entitled to 
representative.” If the General Coun- 
sel refuses to prefer a charge under 
Section 8(b) (4) (D), the Board, where 
proper, can conduct a representation 


elect a 


election.® 

An employer 
(a)(1) by attempting 
employees to drop their membership 
in Union A 
organization.” An employer can be 


violates Section 8 


to influence 


in order to join a rival 





“182 F. 2d 158 (CA-9, 1950), 18 LC 
7 65,768; cert. den. 340 U. S. 827 (1950). 

*“CCH, New Labor Law of 1959 With 
Explanation, p. 52-53 (1959). 

"= Young Construction Co. v. Plumbers Un- 
ion, 33 LC ¥ 70,932, (DC Iili., 1957). 

* Case cited at footnote 62. 

“The point of view taken is in line with 
the decisions made by the U. S. Supreme 
Court in Steelworkers Union v. American 
Manufacturing Co., 363 U. S. 564 (1960), 40 
LC ¥ 66,628; Steelworkers Union v. Warrior 
& Gulf Navigation Co., 363 U. S. 574 (1960), 
40 LC {¥ 66,629; Steelworkers Union v. En- 
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terprise Wheel & Car Corp , 363 U. S. 593 
(1960), 40 LC ¥ 66,630. 

= Wells Manufacturing Co., 
note 1. 

* Air Conditioning Co., 

* Association of Motion Picture Producers, 


cited at fc Ot- 


cited at footnote 1. 


Inc., 88 NLRB 521 (1950). The Executive 
Council of the AFL arbitrated a jurisdic- 
tionai dispute in this case. 

“Pioneer Electric Co., 75 
(1947). Many jurisdictional 
still brewing between the 
craft unions. 


NLRB 117 
quarrels are 
industrial and 
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held responsible under Section 8(a) (5) 
by refusing to bargain with a local 
certified by the NLRB because an- 
other local, claiming the right to the 
work, threatened to strike.® 


The Board invoked Sections 8(b) (2) 
and 8(a)(3) after the employer, struck 
and picketed by the carpenters union, 
discharged five employees belonging 
to the machinists union.” The em- 
ployer had entered into a collective 
bargaining contract with the machinists 
union covering the work performed by 
the discharged employees. In another 
controversy, a building contractors 
association and the carpenters union 
violated Sections 8(a)(3) and 8(b) (2) 
by verbally agreeing to hire members 
of the carpenters union rather than 
members of the machinists union.” 
The carpenters union and the machin- 
ists union have been engaged in a 
running jurisdictional battle for a 
long time.** 


If members of the machinists union 
and the carpenters union actively seek 
employment, the employer can be 
held responsible under Section 8(a) (3) 
by only hiring members of the car- 
penters union.** Section 8(a)(3) is 
violated when employees are trans- 
ferred, laid off or demoted because of 
jurisdictional conflict.** 


An employee belonging to the Ele- 


trical, Radio & Machine Workers 
Union was installing electric fixtures 
in a drug store.”*> An agent of the 
carpenters union told other employees 
to leave the job and threatened the 
employer with a strike unless he 
hired members of the carpenters union. 


The Board decided that Sections 8 
(b)(1) and (2) could be invoked even 
though members of the electrical! 
union, pulled off the job as a result of 
the threat made by the agent of the 
carpenters union, were not financially 
injured. In passing, since two sepa- 
rate proceedings are unnecessary when 
Sections 8(b)(1) and (2) are applied 
against a union, one speculates whether 
the General Counsel is bringing juris- 
dictional dispute charges thereunder 
to avoid the more cumbersome pro- 
cedures of Sections 10(k) and 8 
(b)(4)(D). If the General Counsel 
seeks a short cut, then the intent of 
Congress, expressed in Section 10(k), 
to provide unions with an opportunity 
to settle jurisdictional controversies 
before being held responsible for an 
unfair labor practice is being frustrated. 


A union violated Sections 8(b)(1) 
and (2) by forcing an employer to 
discharge 11 employees who failed to 
pay initiation fees or dues.* Since 
the real reason for inducing the em- 
ployer to discharge the employees 
vas their activities in behalf of a rival 
organization, the Board held the union 
responsible. The Board reasoned that 
a tender of the fees would have been 
futile. 


If Union A negotiates a contract 
with an employer covering all em- 
ployees in a new plant at a time that 
a rival union is bidding for the right 
of representation, the agreement is 
invalid and Section 8(b)(2) is vio- 
lated since Union A knew that the 
rival union claimed the support of a 
majority of the employees.” 





” Ludwig Baumann Co., 106 NLRB 812 
(1953). 

* NLRB v. Gertel Brewing Co., 197 F. 2d 
59 (CA-6, 1952), 21 LC ¥ 66,986. 

™ Associated General Contractors, 107 NLRB 
965 (1954); McGraw Construction Co., 107 
NLRB 1043 (1954); Seabright Construction 
Co., 108 NLRB 8 (1954). 

* Eichler Corp. v. NLRB, 206 F. 2d 799 
(CA-3, 1953), 24 LC ¥ 67,802. 
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* NLRB wv, Whittenberg Construction Co., 
200 F. 2d 157 (CA-6, 1952), 22 LC { 67,264. 

* Association of Motion Picture Producers, 
Inc., 79 NLRB 466 (1948). 

*® Carpenters and Joiners, Local 610, 122 
NLRB 476 (1958). 

* Puerto Rico Drydock & Marine Ter- 
minals, 123 NLRB 1298 (1959). 

™ Teamsters, Local 404, 100 NLRB 801 
(1952). 
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In 1920, a ruling was made that the 
carpenters union was entitled to all 
scaffolding work longer than 14 feet 
and some of the scaffolding work was 
assigned to workmen belonging to 
the hod carriers union.** The Na- 
tional Joint Board subsequently re- 
affirmed the 1920 decision and ruled 
that the carpenters union was en- 
titled to the longer work. The Board 
held, after picketing was initiated by 
the carpenters union at a construc- 
tion site, that Section 8(b)(4)(A) 
was not applicable as the signs carried 
by the pickets stated that the em- 
ployer refused to abide by a work 
assignment ruling and that the charge 
should have brought under 
8(b) (4) (D). 

A work assignment dispute devel- 
oped when the plumbers union and 
the IBEW federal agency 
over the right to connect missiles.*® 
The charge was preferred under Sec- 
tion 8(b)(4)(B) which extends pro- 
tection to any employer, including a 


been 


struck a 


government agency, rather than Sec- 
tion 8(b)(4)(D) which only aids those 
employers defined in Section 2(2). 
The hod carriers union brought a suit 
under Section 301 of the Taft-Hartley 
Act, seeking a summary judgment 
and injunction because certain work 
was wrongfully awarded to members 
of the masons union by the district 
council.*° The federal district court 
decided that Section 301 was not in- 
tended to apply in a situation where 
a contract is not consummated (there 
was only an unwritten rule that work 
assignment disputes would be ar- 
bitrated by the district council), the 
plaintiff failed to appeal to the general 


executive board and the NLRB was 


jurisdiction over such con 


51 


given 
troversies. 


Union Procedures 


Until 1958, the NLRB dismissed all 
unfair labor practice charges brought 
under Section 8(b)(4)(D) when the 
employer and the disputing unions 
agreed to refer the jurisdictional 
quarrel to the National Joint Board 
for resolution.**? The NLRB, in de- 
ciding controversies, relied upon the 
language contained in Section 10(k) 
to dismiss the charge, unless the 
parties to such dispute submit to the 
Board satisfactory evidence that they 
have adjusted, or agreed upon methods 
for the voluntary adjustment of, the 
dispute.” (Italics added.) In fact, the 
NLRB refused to entertain an unfair 
labor practice charge when the em 
ployer and unions “voluntarily” agreed, 
after picketing was instituted, to be 
bound by the decision of an arbitrator.* 
The fact that the picketing may have 
forced the employer to agree to be 
bound by the decision of the National 
Joint Board did not mean, according 
to the NLRB, that the employer was 
not a “voluntary” participant. The 
decision is debatable because the jur- 
isdictional quarrel arose in the con- 
struction industry where the unions, 
as a general rule, are more powerful 


than the building contractors. Does 


one enter into a “voluntary” agreement 
with a more powerful adversary after 


picketing is instituted? 


In a similar case, the operating 
engineers union struck approximately 
500 building contractors represented 





* Carpenters and Joiners, Local 169, 119 
NLRB 583 (1957). 

” Hendrix v. Operating Engineers, Local 
101, 41 LC ¥ 16,636, (DC Kan., 1960). 

* Hod Carriers v. Masons Union, Local 33, 
186 F. Supp. 737 (DC N. Y., 1960), 40 LC 
{ 66,738. 
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by an association which refused to 
assign to its members the work of 
maintaining small power equipment.** 
After a charge was made under sub- 
section (D), the operating engineers 
union claimed that the NLRB should 
not adjudicate the controversy be- 
cause all parties concerned had con- 
tracted to abide by the decision of the 
National Joint Board. The NLRB 
decided that the bargaining associa- 
tion had agreed to submit the dispute 
to the National Joint Board after a 
strike had been called, indicating com- 
pulsion. Consequently, the union vio- 
lated subsection (D). Actually the 
case herein discussed and the case 
reviewed in the previous paragraph 
seem to be alike—yet the Board reached 
opposing decisions. 

The Board in other cases held that 
the employers or unions impliedly 
consented to be bound by the decision 
of the National Joint Board so that 
the unfair labor practice charge was 
dropped.* The employers had not 
contracted to submit the dispute to 
the National Joint Board, although 
information was forwarded to the 
National Joint Board. In addition, 
the employers attempted to abide by 
the awards. 


Once an employer and the disputing 
unions agree to be bound by the deci- 
sion of the National Joint Board, the 
NLRB refuses to adjudicate the con- 
troversy because, according to Section 
10(k), the parties have submitted 
“satisfactory evidence that they have 
adjusted, or have agreed upon methods 
for the voluntary adjustment of, the 
dispute”.*® Even though a local indi- 


cates that it will not be bound by the 


award, if the national union has con- 
sented to the arbitration of the dis- 
pute, the NLRB will not adjudicate 
the controversy. 

Yet there is some question as to 
whether Congress intended such a 
result because there is nothing in the 
Congressional Record covering this 
point—it can be argued that a volun- 
tary method to settle a jurisdictional 
dispute is not available when a par- 
ticipant is unwilling to abide by an 
award. In accordance with Lincoln 
Mills ** and United Textile Workers 
Union v. Textile Workers Union,** an 


agreement to arbitrate can be enforced 


so that there is more than some legal 
validity to the position taken by the 
NLRB.* Yet, when a union refuses 
to abide by the submission agreement, 
the employer faces a difficult problem. 
On the other hand, if the employer 
fails to abide by the decision-maker’s 
determination, there seems to be no 
urgent reason to invoke Section 10(k) 
8(b) (4) (D) the 
employer is responsible for his own 


or Section because 


dilemma. 

A collective bargaining contract 
was negotiated which provided that a 
jurisdictional dispute “may be” sub- 
mitted to arbitration.°° The NLRB 
heard the controversy because the agree- 
ment to arbitrate was not mandatory. 


The fur workers union represented 
the production and maintenance workers 
of an employer operating a woolen 
business while all of the truck drivers 
belonged to the teamsters union.” 
The establishment consisted of a thirty- 





“ Operating Engineers, Local 825, 118 
NLRB 978 (1957). 

* Lathers Union, Local 1, 113 NLRB 947 
(1955); Lodge 9, Sheet Metal Workers, 114 
NLRB 924 (1955). 

* Lathers Union, Local 2, 119 NLRB 1345 
(1958). 

* 353 U. S. 448 (1957), 32 LC 4 70,733. 

* Case cited at footnote 81. 
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acre plot of land on which fifteen 
buildings were located. A train, op- 
erated by an engineer and switchmen 
belonging to the fur workers union, 
supplied the necessary communication 
between buildings. The materials in 
turn were handled by employees be- 
longing to the teamsters union. In 
1949, the employer discontinued the 
use of the locomotive and replaced 
it with a truck and four trailers. A 
member of the teamsters union was 
given the job of driving the truck, 
but, after protest, the work was turned 
over to a member of the fur workers 
union. The dispute between the team- 
sters and fur workers unions was sub- 
mitted to arbtiration and the award 
favored the teamsters union. The fur 
workers union, because it not 
represented at the hearing, refused 
to abide by the arbitrator’s award.” 
The employer charged that the fur 
workers union, after its members re- 
fused to load or unload trucks, vio- 
lated subsection (D). The NLRB 
decided that the arbitrator’s award 
was not binding because it was made 


was 


without the presence of a representa- 
tive of the fur workers union, a defect 
in procedural due process, so that the 
dispute was properly before the NLRB 
for decision.** Yet if the Board were 
consistent, it should have refused to 
adjudicate the 
an agreement to arbitrate was entered 
into. There is little difference in ulti- 
mate effect in this situation and in a 
situation in which a signatory an- 
nounces that it will not be bound 
by the arbitrator’s decision. Actually, 
the position taken by the NLRB in 
this case seems sound—what seems 
irrational and unnecessarily legalistic 


controversy because 


is the Board’s refusal to adjudicate 
a controversy where the arbitration 
process has broken down in circum- 
stances other than a failure of pro- 
cedural due process. 


On January 17, 1958, the Board 
held that when an agreement to ar- 
bitrate breaks down, a hearing under 
Section 10(k) can be by-passed and 
the offending union can be held re- 
sponsible under Section 8(b) (4) (D)." 
The Board said: 

ig Thus, the statutory language 
distinguishes between ‘adjustment’ 
and ‘agreed-upon method for the vol- 
untary adjustment’ of a jurisdictional 
dispute. If either exists, the Board’s 
authority to make a determination 
is terminated. Significantly, however, 
this Board’s 


only compliance with 
decision, if one is made, or an actual 
‘adjustment’ of the dispute—and not 
an ‘agreed-upon method’ 
for dismissal of the unfair labor prac- 


is ground 
tice charge. — 
% The more reasonable infer- 
ence to be drawn from the statutory 
distinction is that the statute keeps 
the charge alive pending a final set- 
tlement of the dispute so that 8(b) 
(4)(D) complaint action may be taken 
against a party that resorts to a juris- 
dictional strike despite the existence 


OF 


of an agreed method of adjustment.” 


The Board obviously felt that it 
was grossly unfair to permit injury 
to an employer when a union refuses 
to abide by the decision of the Na- 
tional Joint Board. Yet the NLRB 
seems unwilling to take the position 
that the “agreed upon methods for 
the voluntary adjustment of the dis- 
pute” implies an effective means of 





” An arbitrator’s award will not be enforced 
if the contestant is not given an opportunity 
to appear at a hearing. However, if a 
contestant refuses to appear at a hearing 
after proper notice, then the arbitrator’s 
award may be binding. 

“There is some speculation as to what 
effect the three 1960 Supreme Court deci- 
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resolving the controversy—otherwise, 
there is no “voluntary adjustment.” 
There is no real difference in the end 
result when the hearing is under Sec- 
tion 10(k) or Section 8(b)(4)(D); if 
the arbitration process breaks down, 
it is equally ineffective in both situa- 
tions. The General Counsel argued 
in this case that his staff should de- 
cide whether to proceed under Section 
10(k) and that the decision could not 
be made by the NLRB. Section 3(d) 
does provide that the General Counsel 
“shall have final authority . . . in respect 
of the investigation of charges and 
issuance of complaints under section 
10. 

In cases arising after January 1/7, 
1958, the NLRB continued to follow 
policy enunciated in prior cases. In 
one dispute the NLRB refused to 
adjudicate a controversy in which an 
employer did not abide by his agree- 
ment to arbitrate.*’ However, the 
union is not without a remedy as it 
can picket the employer or bring a 
suit for damages for breach of con- 
tract. This case can be reconciled 
with the opinion enunciated on Jan- 
uary 17, 1958, on the basis that an 
employer rather than a union refused 
to abide by the award, taking a “clean 
hands” approach to the problem. 
However, the NLRB has also decided 
that it would not intervene in a dis- 
pute in which all of the parties had 
agreed to respect the decision of the 
National Joint Board and a union 
subsequently refuses to abide by the 
award.** 


Where an employer or union is not 
contractually bound to abide by the 


award of the National Joint Board 
or other body, or person, the decisions 
of the NLRB have been consistent. 
If the employer is not contractually 
bound to arbitrate, the NLRB will 
adjudicate the controversy in accord- 
ance with Sections 10(k) and 8&(b) 
(4)(D).% The problem is properly 
before the NLRB when the general 
contractor is willing to abide by the 
decision of the National Joint Board 
but the subcontractor to whom the 
disputed work is let is not contractually 
obligated to participate.’°° In a similar 
controversy, the employer joined an 
association which agreed to abide by 
the decision of the National Joint 
Board.'** The NLRB decided to hear 
the case because the employer was 
only bound by contract to follow the 
wage rates and working conditions 
established by the association and not 
by the jurisdictional dispute plan. 
A collective bargaining contract 
provided that all jurisdictional dis- 
putes would be submitted to the Na- 
tional Joint Board for settlement.’ 
When a jurisdictional row developed 
between the hod carriers union and 
the operating engineers union, it was 
contended that the unfair labor prac- 
tice charge should be dropped because 
of the agreement to arbitrate. The 
Board decided that it would adjudicate 
the case because the contract providing 
for the settlement of jurisdictional con- 
troversies had been abandoned. 


Disputes Between Locals 


Locals do not enjoy the autonomy 
of the national or international unions 


affliated with the AFL-CIO. As a 





“Carpenters and Joiners, Local 1102, 121 
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result, it would seem that controversies 
between locals could be efficiently and 
authoritatively settled by the national! 
or international union. Therefore, 
there is a means available to settle 
jurisdictional quarrels. Evidently be- 
cause “the parties to such dispute” 
does not include the employer, the 
3oard, contrary to its position where 
there is an agreement to be bound 
by the award of a neutral agency, or 
person, has adjudicated conflicts be- 
tween locals. Why a distinction should 
be made between jurisdictional con- 
flicts involving locals and national 
unions where there is an agreement to 
arbitrate jurisdictional disputes which 
has broken down is not readily ap- 
parent. Since national unions are in 
a position to control the locals, there 
is an effective means available to 
settle intra-union rivalry. To some 
extent, the willingness of the NLRB 
to adjudicate jurisdictional contro- 
versies between locals is contrary to 
the position it takes when refusing 
to hear controversies between na- 
tional unions and an employer who 
agree to arbitrate. 

Jurisdictional conflicts arise between 
locals because of overlapping charter 
assignments, the movement of em- 
ployers who engage in highly spe- 
cialized enterprises or who require 
equipment so costly that tools must 
be mobile (like bridge and tunnel 
contractors), a failure on the part of 
the national union to clearly define 
territorial prerogatives, business en- 
terprises naturally moving about 
(like orchestra, singers, etc.), “run- 
away firms seeking to pay lower 
wages, the aggressiveness of individual 
union leaders, etc.’*** Most of the 
cases arising under Section 8(b) (4) 
(D) involving jurisdictional disputes 


between locals are in the trucking 
industry. This may be indicative of 
the difficulties faced by locals repre- 
senting workmen who are mobile and 
the competitive attitudes of leaders 
of locals affiliated with the teamsters 
union. 

In one dispute, an employer con- 
tracted to build a power transmission 
line and hired 33 employees belonging 
to the bridge workers union.’ The 
regional bridge workers unton refused 
to grant a work permit to the em- 
ployees who belonged to other locals 
and a strike erupted. Because one 
local demanded the work which had 
been assigned by the employer to 
members of other 
(D) was violated. 


locals, subsection 


Although the employer desired to 
employ members of Local 9, IBEW, 
members were never referred to the 
employer because of the alleged char- 
acter of the employer and his failure 
to meet working standards.’ As a 
result the employer was forced to 
hire members of other locals of the 
IBEW even though the work admit- 
tedly belonged to Local 9. Local 9 on 
accasion warned those hired that they 
should quit their jobs to avoid serious 
difficulties the 
other locals was sought to get the 
employees to quit their jobs. The 
NLRB ruled that Section 8(b) (4) (D) 
was not violated because Local 9 did 
not seek to force an assignment of 


and aid of leaders of 


work to its own members, especially 
since it never indicated a willingness 
to furnish employees. 

A general contractor agreed to erect 
a building for the Atomic Energy 
Commission and a subcontractor was 
to supply and deliver stone.’ The 


trucking firm hired to deliver the 
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stone entered into a collective bar- 
gaining contract with Local 934 of 
the teamsters union which provided 
that all jurisdictional controversies 
would be settled by the representatives 
of the local unions. Local 236 de- 
manded that its members be hired 
by the trucker and picketing followed. 
As a result of the picketing, another 
firm was hired to do the hauling and 
the business agents decided that Local 
236 was entitled to the work. The 
general contractor, however, refused 
to abide by the decision because the 
employees belonging to Local 934 
would have to be discharged. The 
NLRB refused to hear the case be- 
cause the firm losing the hauling 
contract had agreed to be bound by 
the decision of the business agents 
and the refusal to abide by the award 
led to the conflict. 


A collective bargaining contract 
awarded over-the-road hauling to 
Local A of the teamsters union and 
local hauling, except for steel, was 
specifically exempted.’ The employer 
used his over-the-road drivers to make 
city deliveries of steel and Local B, 
affiliated with the teamsters union, ob- 
jected and picketed the employer. 
Since the purpose of the picketing 
was to force the employer to assign 
city pickup work to one local rather 
than another local, Section &(b) (4) 
(D) was violated according to the 
3oard. 


A local affiliated with the teamsters 
union insisted that the employer stop 
using drivers belonging to other locals 
for pickup work within a 50-mile 
radius of Utica, New York.’® A strike 
resulted, and the employer’s trucks 
were stopped on the road. The local 
contended that subsection (D) was 
not violated because the purpose of 


the strike was to force half of the 
employees to transfer their member- 
ships from one local to another. The 
Board held that subsection (D) was 
violated because the economic coer- 
cion would force a work assignment 
contrary to the wishes of the employer. 


In another case, the employer, by 
contract with Local 171, agreed that 
employee road drivers would not make 
pickups or deliveries when other locals 
affiliated with the teamsters union had 
contracted for the work.’ Despite 
this contract, the employer assigned 
the work of loading and unloading to 
members of Local 171, when the work 
was already given to members of Local 
249. As a result, picketing was insti- 
tuted by Local 249 and members of 
a third local refused to handle the 
employer’s goods. The Board decided 
that the locals had not violated sub- 
section (D) because the employer, by 
assigning the work contrary to the 
terms of his contract, was responsible 
for the jurisdictional quarrel. With- 
out questioning the ethical validity of 
the position taken by the NLRB, 
Section 8(b) (4)(D) discloses only one 
situation where a union engaged in 
jurisdictional rivalry is free from re- 
sponsibility when using economic 
coercion—when an employer fails to 
comply with a certification.*’° 


Meaning of Section 8(b)(4)(D) 

In General._—The language contained 
in Section 8(b)(4)(D) encompasses a 
multitude of sins. As already indicated, 
although subsection (D) is generally 
referred to as the provision prohibit- 
ing jurisdictional rivalry, it covers, at 
least according to current interpreta- 
tion, disputes between union and non- 
union employees so that the traditional 
concept of jurisdictional rivalry is 
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extended. Furthermore, some of the 
terminology in subsection (D), as 
later indicated, is ambiguous. This 
section will consider the interpreta- 
tion of Section 8(b)(4)(D). 


An employer assigned piping work 
to employees who belonged to the 
plumbers union and, at the same time, 
subcontracted some sheet metal work 
to a contractor hiring members of the 
sheet metal workers union." A jur- 
isdictional conflict developed when the 
two labor organizations could not agree 
as to which union was entitled to install 
air conditioning equipment. After being 
“talked to” by the officials of one 
union, the work was stopped by the 
employer. The Board ruled that the 
employer volitionally stopped the work 
so that subsection (D) was not ap- 
plicable. Since Section 8(b)(4}(D) 
reads “forcing or requiring” and “re- 
quiring’ connotes something less than 
“forcing,” this decision can be ques- 
tioned. Furthermore, the superior 
strength of the union as compared 
to that of the employer in the con- 
struction industry, generally a small 
businessman, seems to indicate that 
the choice was something less than 
volitional. 

In Direct Transit Lines, Inc.,\** truck 
drivers were individually coerced upon 
six occasions. The Board ruled that 
if a pattern is evident to induce all 
of the employees to refuse to handle 
the disputed work, subsection (D) is 
violated even though “concerted” ac- 
tion is required. There was some 
doubt of the validity of this decision 
since, in NLRB v. International Rice 
Milling Co.,* Section 8(b) (4) (A) was 
not invoked because the union pres- 
sure was limited to a single driver. 


However, this point has been specifi- 
cally covered by Section 704 of the 
1959 Act which reads “. to in- 
duce or encourage any individual em- 
ployees g 

Picketing a construction site to force 
a work assignment violates Section 
8(b)(4)(D) even if the coercion is 
not effective."* The Act only re- 
quires an “inducement or encourage- 
ment” of employees and the success 
of the undertaking is immaterial. 

The machinist union struck an em- 
ployer to force the negotiation of an 
agreement which would provide that 
specific work would not be subcon- 
tracted to employers who did not hire 
members of the striking union.’** The 
Board decided that Section 8(b) (4) 
(D) was not applicable because a 
“present” demand for work was not 
made—the union was trying to estab- 
lish territorial rights should disputes 
develop with another union. The prob- 
lem is vexing because of the difficulty 
in distinguishing between a “present”’ 
and a “future” demand for work. As 
a matter of fact most jurisdictional 
quarrels involve the protection of “pres- 
ent” and “future” work. It should be 
noted that neither Section 10(k) nor 
Section 8(b)(4)(D) distinguishes be 
tween a “present” and a “future” 
demand for work. 


In a similar case, the Board ruled 
that the union, by picketing the em- 
ployer, violated the Act because there 
was a “present” and not a “future” 
demand for work as members of an- 
other union were already employed.**® 
The Board said that the distinguish- 
ing factor between this case and the 


previous case was the existence of a 
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bargaining relationship. As a matter 
of fact, the reasoning of the NLRB 
is somewhat inaccurate because the 
machinists union in the prior contro- 
versy initiated a strike, not to pro- 
tect an existing bargaining relationship, 
but to force the employer to renew 
a contract which prohibited the sub- 
letting of work to employers hiring 
members of other unions. 


The typographical union engaged 
in picketing for the purpose of ex- 
tending its jurisdiction to all plate- 
making and camera work belonging 
for years to the pressmens union.’ 
A charge was preferred under sub- 
section (D), and the typographical 
union maintained that a “future” rather 
than a “present” claim for work was 
made because not all of the positions 
had been filled by the employer. The 
Board decided that Section 8(b)(4) 
(D) was violated because two em- 
ployees of the employer were already 
performing the disputed work and 
unfilled jobs do not convert a “pres- 
ent” dispute into a “future” claim for 
work. If no employees had been hired, 
it is possible that Section 8(b) (4) (D) 
would not be applicable because the 
union would not be forcing the “em- 
ployer to assign particular work to 
employees in a particular labor or- 
ganization rather than to employees in 
another labor organization or in an- 
other trade, craft or class. sige 
other words, the problem can be one 
of determining whether there is a dis- 
pute prohibited by subsection (D) be- 
tween a few or no employees. 


Purpose of the Coercion.—Section 
8(b)(4)(D) outlaws “forcing or re- 
quiring any employer to assign par- 
ticular work” to one group of employees 
rather than another and, as a re- 
sult, unions sometimes claim that 
they did not intend to force a work 


assignment but that the coercion was 
initiated for other reasons. 


In one controversy, the grain millers 
union represented two tinsmiths em- 
ployed by a firm.*** In 1946, the tin- 
smiths resigned from the grain millers 
union and joined the sheet metal work- 
ers union. With the approval of the 
grain millers union, the employer en- 
tered into an oral agreement with the 
sheet metal workers union increasing 
the wages of the tinsmiths by almost 
50 cents per hour. Later, because of 
the high wages, the employer fired 
the tinsmiths and hired replacements 
who joined the grain millers union. 
When the employer refused to re- 
employ the two discharged employees, 
the sheet metal workers union pick- 
eted the employer’s premises and a 
strike followed. The Board did not 
apply Section 8(b)(4)(D) because an 
economic strike should not be con- 
verted into a jurisdictional dispute ; 
obviously there wasn’t a dispute be- 
tween two unions. 


The Safeway Stores operated a meat 
processing plant in Delaware from 
which deliveries were made to dis- 
tribution centers in Maryland and 
New Jersey.’’? The firm closed the 
plant in Delaware and shifted the 
operation to plants in Maryland and 
New Jersey. Because several Dela- 
ware employees belonging to the team- 
sters union lost their jobs, a strike 
was called and picketing initiated. 
According to the NLRB, the union 
objective was to force the employer 
to assign work to its members rather 
than to members of other locals, con- 
stituting a violation of Section 8(b) 
(4)(D). The dissenting opinion ar- 
gued that the purpose of the picket- 
ing was to force the employer to 
operate the Delaware plant. It is diff- 
cult to reconcile the decision in this 
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case and the dispute discussed in the 
previous paragraph.’*° 

An employer constructing a sewer 
assigned the work to his own non- 
union employees.’** Subsequently, the 
laborers union, the tunnel workers 
union, and the ironworkers union 
claimed entitlement to the work and 
picketing followed. When charged 
with violating Section 8(b)(4)(D), 
the unions, in defense, claimed that 
the picketing was intended to or- 
ganize the employees and to raise 
their substandard wages. The Board 
rejected the defense because one ob- 
jective of the picketing was to force 
the employer to assign the work to 
union rather than nonunion employees. 
A factor supporting the position taken 
by the NLRB is the failure of the 
unions to petition the NLRB for a 
representation election. A similar prob- 
lem arose when the carpenters union 
picketed an employer who assigned 
pile-driving work to his nonunion em- 
ployees.**? Although the carpenters 
union claimed that the picketing was 
instituted to force the employer to 
pay the prevailing wage scale, the 
Board felt that the primary purpose 
was to force a work assignment for- 
bidden by subsection (D). 


The painters union picketed the 
American President Line to force a 
painting contractor to hire its mem- 
bers instead of members of the long- 
shoremen’s union who received a 
lower rate of pay.’** According to 
the painters union, the picketing was 
instituted because numerous painting 
contractors in the vicinity complained 
that they could not meet the competi- 
tion of employers hiring members of 
the longshoremen’s union. The painters 


union also claimed that the picketing 
was not intended to induce a work 
stoppage and its members did not 
strike (which the Board considered 
important). However, several truck 
drivers refused to cross the picket 
line. The Board decided that subsec- 
tion (D) was not violated because the 
purpose of the picketing was to in- 
crease the pay of members of the 
longshoremen’s union. As _ already 
indicated, it seems that the Board has 
difficulty in determining the union 
motive, particularly since dual motives 
are common.'** In most controversies, 
it is difficult to visualize a situation in 
which picketing will be sponsored to 
increase the wages of members of 
another union. 


In the construction trades, where 
most employees are unionized and 
well paid, it is sometimes difficult for 
a union to plausibly maintain that 
economic coercion is initiated for or- 
ganizational or wage purposes rather 
than to work 
When the employees assigned work 
already belong to a union, it is much 
easier to ascertain the union motive than 


force a assignment. 


where the employees are unorganized. 


The plumbers union and the oper- 
ating engineers union claimed the 
right to represent the same work and 
the plumbers union picketed the em- 
ployer, the banners referring to the 
substandard wages and unfairness of 
the employer.’ Although the work 
had been assigned by the employer to 
members of the operating engineers 
union, the plumbers union maintained 
that the purpose of the picketing was 
to organize newly hired employees. 
The Board felt that the purpose of 





™ To support this viewpoint, also see 
Hull, cited at footnote 49. 

#21 Taborers Union, Local 472, 123 NLRB 
1776 (1959). 

2 Carpenters and Joiners, Local 34, 105 
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the picketing was to force a work as- 
signment contrary to subsection (D). 


The Broadcast Technicians union 
was certified to represent technicians 
employed in a television station and 
picketed after its members were dis- 
charged and duties transferred to 
announcers represented by another 
union.’ Although the picketing was 
initiated after the collective bargain- 
ing contract expired, the NLRB ruled 
that subsection (D) was not violated 
because the dispute related to the dis- 
charge of employees rather than to a 
work assignment. A curious aspect 
was the pronouncement by the NLRB 
that the controversy did not involve 
the traditional type of jurisdictional 
dispute so that an unfair labor prac- 
tice had not been committed. As 


already indicated, since Section 8(b) 
(4)(D) covers disputes between union 
and nonunion employees, there is little 
need to worry over traditionalism. 


A company, a general sheet metal 
shop operated by two brothers, en- 
tered into a collective bargaining con- 
tract with the sheet metal workers 
union which was not certified by the 
NLRB to represent the employees.'”" 
The two brothers also operated a 
separate firm, the Leach Company, 
making metal awnings, which was 
unorganized and annexed to the facili- 
ties of the metal shop. In 1955, the 
Leach Company moved to new head- 
quarters and production was substan- 
tially increased. Because of a decrease 
in the number of employees in the 
plant where the sheet metal workers 
union was a contracting party, picket- 
ing was instituted to organize the 
Leach Company and the general metal 


shop was struck. Later, the Leach 
Company signed a contract with an- 
other union. The NLRB ruled that 
the sheet metal workers union did not 
violate Section 8(b)(4)(D) because 
the two companies belong to the same 
people and the contract negotiated by 
the sheet metal workers union blanket- 
ing the metal shop prohibited the 
assignment of work to another union. 


In a similar situation, an employer 
erecting a new plant wanted to change 
an existing collective bargaining con- 
tract so that the number of looms 
operated by employees would not be 
restricted at the new plant.’** Some 
of the employees at the old plant were 
later transferred to the new building 
and the union struck for featherbed- 
ding purposes—a restriction of output 
by limiting the number of looms 
operated. The Board decided that 
Section 8(b)(4)(D) was not appli- 
cable because the employer did not 
consider hiring members of other 
unions at the new plant and a lawful 
strike is not converted into an unlaw- 
ful strike because an employer hires 
nonunion replacements. One apparent 
reason for bringing an unfair labor 
charge under subsection (D) rather 
than Section 8(b)(6) is the ineffec- 
tiveness of the latter section to end 
featherbedding.’”® 

The machinists union called a strike 
to force the employer to include a 
clause in a contract prohibiting the 
subletting of work to unorganized 
firms.° The Board decided that 
Section 8(b)(4)(D) was inapplicable 
because the machinists union did not 
demand the work—it sought the in- 
clusion of a clause in a contract limiting 





** National Association of Broadcast Tech- 
nicians Union, 127 NLRB 1070 (1960), 1960 
CCH NLRB f 8885. 

™1 Sheet Metal Workers Union, Local 48, 
119 NLRB 287 (1957). 

8 American Wire Weavers Association, 120 
NLRB 977 (1958). 

™® American Newspaper Publishers Associa- 


tion v. NLRB, 345 U. S. 100 (1953), 23 LC 


{ 67,436; NLRB v. Gamble Enterprises, Inc., 
345 U. S. 117 (1953), 23 LC { 67,437. So 
long as work is performed or an offer is 
made to do work, the union cannot be held 
responsible under Section &(b)(6) even 
though the work is unwanted or unnecessary. 

Machinists Union District 9, 101 NLRB 
346 (1952). 
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the employer’s selection of contractors 
to those holding contracts with the 
union. However, the effect is the 
same as a demand for work if the em- 
ployer is forced to sublet work to 
a firm employing members of the 
machinists union. Furthermore, it is 
not unreasonable to assume that at 
least one object of the picketing was 
to force an employer to do business 
with firms negotiating with the pick- 
eting union.*** 


An employer decided to rent ma- 
chines to replace union employees 
handling accounting work.'*? After 
an employee was transferred to oper- 
ate the new machine, the union struck, 
claiming that the collective bargain- 
ing contract forbade the employer to 
unilaterally change job classifications. 
Therefore the purpose of the strike 
according to the union was to force 
the employer to live up to the terms 
of the agreement and to recognize the 
union as the bargaining representa- 
tive for employees assigned to operate 
the machine. Because a choice be- 
tween two different groups of em- 
ployees was not an issue, subsection 
(D), according to the Board, was not 
applicable. The problem presented 
was a technological displacement ** 
rather than a quarrel between two 
different groups of employees. The 
Board did state that a demand for 
bargaining recognition is not a de- 
mand for a work, but the two are not 
easily distinguished when two differ- 
ent groups of employees are involved.'** 


Members of the electricians union 
demanded that the company hire 


stand-by electricians to repair a ma- 
chine which seldom broke down.** 
In fact, when a breakdown did occur, 
the machine had to be moved to a 
factory for repairs. After a strike 
was called, the Board held that Sec- 
tion 8(b)(4)(D) was not violated 
because the purpose of the coercion 
was not to force a change of work 
assignment from one employee to an- 
other. Again we find an example of 
a featherbedding dispute being han- 
dled under Section 8(b) (4)(D). 

When the operating engineers Claimed 
that picketing was undertaken to 
force an employer to permit union 
members to earn overtime pay, the 
Board said: 


“ . . The real crux of this dispute, 
in our opinion, was the insistence by 
the Operating Engineers that the 
Employer utilize a member of the 
Union on a full-time basis for a work- 
function that could be performed .. . 
by one of the Employer’s own laborers 
on the basis of less than one-half hour 
a day. —— 

The Board found a violation of sub- 
section (D) since the employer was 
forced to assign the disputed work to 
other employees. This 
other featherbedding controversy be- 
cause it is possible that the employer 


did 


may be an- 


wouldn’t care which employee 


the work. 


Section 8(b)(4)(D) may be appli- 
cable even though the union does not 
expressly demand specific work if an 
attempt is made to force a work as- 


signment.?** If the notification sent 





Teamsters, Local 816, 127 NLRB 1059 
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Union, Local 553, 106 NLRB 186 (1953). 

= Communication Workers Union, 118 
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machine to replace labor because wages 
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to a union of an unfair labor practice 
violation fails to mention coercion 
such evidence will not be considered 
at a hearing because the union is en- 
titled to notice of the issues.*** 


An employer used his own em- 
ployees, members of the hod carriers 
union, to install water mains.’°® The 
plumbers union, which claimed the 
work, said that picketing was under- 
taken to force the employer to hire a 
contractor to do the work. The 
Board decided that the plumbers union 
was attempting to force a work as- 
signment contrary to Section 8(b) (4) 
(D) because of “the Plumbers de- 
mand that the Employer contract the 
water main work to a construction 
firm which would employ only mem- 
bers of the Plumbers.’”**° Similar 
decisions have been reached by the 
Board.** 


Refusal to Make a Work Assignment. 
—There was a running conflict be- 
tween the Second, Third and Seventh 
Courts of Appeal and the NLRB 
concerning the refusal of the latter to 
decide which union is entitled to the 
disputed work.’*? The Board sup- 
posedly followed a policy of only de- 
ciding whether a union is responsible 
for using pressure prohibited by Sec- 
tion 8(b)(4)(D) and refused to de- 
cide, by looking to charter, custom, 
type of work, etc., which of the dis- 
puting unions is entitled to the work.’* 


The Board has advanced the follow- 
ing reasons for refusing to make a 
work assignment: 

(1) An affirmative decision wouid 
be contrary to Section 8(a) (3), which 
prohibits a closed shop. 

(2) The employer can assign work 
to any employee or group of em- 
ployees and if the Board made a work 
assignment, the employer would lose 
this right. 

(3) Congress, when enacting Sec- 
tions 8(b)(4)(D) and 10(k), was try- 
ing to encourage the participants to 
privately settle all differences. 

(4) If the Board made a work as- 
signment, strikes would be encouraged. 

The Fifth Circuit Court of Appeals 
has advanced another reason to sup- 
port the position taken by the NLRB.** 
In three cases involving the same 
union, the Fifth Circuit held that a 
decision by the NLRB would be 
tantamount to compulsory arbitration. 
In one '*® of the three cases referred 
to, the judiciary was confronted with 
a featherbedding dispute rather than 
a jurisdictional quarrel when the union 
insisted that the employer hire one 
man to operate each air compressor 
used instead of one man for every 
four air compressors. 


As already indicated, the Board was 


challenged by several courts of ap- 
peal. In NLRB v. Plumbers Union,'* 





** Operating Engineers, Local 450, 119 
NLRB 1424 (1958). 

*® Plumbers Union, Local 553, 106 NLRB 
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Plumbers Union, Locals 420, 428, 242 F. 2d 
722 ‘“CA-3, 1957), 32 LC 4 70,585; NLRB v. 
Carpenters and Joiners, 261 F. 2d 166 (CA-7, 
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the Board decided that the union was 
responsible for violating Section 8(b) 
(4)(D), but failed to indicate which 
union was entitled to the work. The 
court refused to enforce the “cease 
and desist” order of the Board because 
a decision should have been made 
awarding the work to one of the dis- 
puting unions. According to the 
court, when the dispute is not volun- 
tarily settled, “determine” in subsec- 
tion (D) requires a positive award. 


The Seventh Court of 
reached a similar conclusion when it 
held that the Board must award the 
work to one of two disputing unions 
before invoking Section 8(b) (4) (D).1* 
In fact, the court quoted from the 
NLRB, Section 102.73, 
that “the Board shall 
proceed to certify the labor 
organization which shall per- 
form the work” and noted that the 
NLRB failed to live up to its rules. It 
is interesting to note that the Board re- 
wrote its rules shortly after this decision. 


Appeals 


rules of the 
which stated 


The Second Court of Appeals de- 
cided that the NLRB must make an 
affirmative decision, because of Con- 
gressional intent, even if strikes are 
encouraged.*** 

The reasoning of the 
questionable because a positive award 
will not create closed shop conditions. 
The employer is still able to hire 
union or nonunion employees; only 
when a union-shop contract is negoti- 
ated does an employee have to join a 
union. In fact, in states enacting right- 
to-work laws, an employee need not 


Board is 


join a union even when a union-shop 


agreement is negotiated. In addition, 
there is nothing in the Taft-Hartley 
Act which forbids the disturbance of 
the employer’s choice after he assigns 
work.’*® In fact, many jurisdictional 
quarrels are precipitated because the 
employer is permitted to make a work 
assignment. If the employer can dis 
turb an established work prerogative 
in the absence of a contract or cer- 
tification, why shouldn’t the NLRB, 
less biased than an employer, be per- 
mitted to make a work assignment in 
the public interest as a means of pre- 
serving industrial peace? 

The NLRB refused to follow 
decisions of the Second, Third 
Seventh courts of appeal.’*° 


the 
and 


Curiously, the Boz 


or indirectly, work assignments. In 
one case, the NLRB, looking to a 
collective bargaining contract and at 
the type of work performed, decided 
that a bargaining unit was appropri- 
ate when making a Section 10(k) de- 
cision. Wasn’t the work in effect 
being assigned by the NLRB 
tablishing the appropriate bargaining 
unit 7°? 


ird made, directly 


by es- 


Two unions representing employees 
in a television studio claimed the right 
to operate the special effects pro- 
jectors.** The NLRB, in effect, made 
a work assignment when it decided, 
in a Section 10(k) hearing, that em- 
ployees spending “more than 50% of 
their time handling and placing of 
television lights ’ are included in 
the unit.°* In addititon, the Board 
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stated that the work belonged to the 
theatrical stage employees union be- 
cause it was more closely related to 
the duties performed by stage elec- 
tricians than to the duties performed 
by members of the broadcast en- 
gineers union. 


In a similar situation, two unions 
claimed the right to operate front and 
rear screen projectors used in tele- 
vising as a substitute for physical 
scenery.’*> The Board in deciding 
the controversy made a work assign- 
ment for all practical purposes to 
Union A rather than to Union B when 
it held that the operation of the 
projectors is part of staging a tele- 
vision show. 


An employer had negotiated for 
years with the typographical union, 
representing the employees in the 
composing room, and the photoen- 
gravers union, representing photo- 
graphic workmen.** The employer 
installed a new machine to process 
graphic arts which involved the use 
of photography taken direct from 
type. The employer assigned the 
work to members of the photoen- 
gravers union and the typographers 
union claimed entitlement to the work 
because of a collective bargaining con- 
tract. When capitulating to the de- 
mand of the typographers union, the 
employer permitted members of both 
unions to handle the new process. 
However, the typographers union re- 
fused to permit its members to work 
with employees belonging to the photo- 
engravers union, The Board, decid- 
ing that the dispute involved the 
problem of which of two unions was 
contractually entitled to the work, 
ruled in favor of the photoengravers 
since its members traditionally per- 


formed camera work, the employers 
contract with the photoengravers cov- 
ered the camera work and photography 
is not work performed by typographi- 
cal employees. 

The Board in effect made another 
work assignment when it held: “ 
the function performed by the cab 
and trailers in moving raw materials 
among the plant buildings is exactly 
the same as that of the earlier switch 
locomotives. Like the locomotive 
operators before him, the cab driver 
comes into regular contact with other 
maintenance employees. It does 
not appear that this work requires 
association with truck drivers at any 
time. That this intraplant movement 
of materials, no matter by what means 
accomplished, is classed as mainte- 
nance work by the Company. $i aaa 

The Board in essence made a work 
assignment by holding: “. . . It is 
our opinion that the handling and 
display of prepackaged luncheon meats 
at the Company’s present location is 
not materially or substantially differ- 
ent from that performed by members 
of the meat department employees at 
the old store. A reasonable construc- 
tion compels the conclusion that 
there is no valid basis for the dis- 
tinction between bulk and prepack- 
aged luncheon meats.” *** 


The plumbers union was certified 
to represent a unit of pipefitters and 


welders and the oil workers union 
was certified to represent a unit of pro- 
duction and maintenance employees.’*® 
The plumbers union insisted on repre- 
senting all pipe and welding work and 
picketing was followed by a strike. 
The Board held that subsection (D) 
was violated, assigning reasons why 
all of the piping and welding work 
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should not be assigned to the plumbers 
union. In effect, the Board made a work 
assignment to the oil workers union. 


Two unions, claiming jurisdiction 
over the operation of certain cutting 
machine jobs, agreed to let the NLRB 
make the work assignment.*® The 
Board decided that Union A rather 
than Union B was entitled to the 
work because of Union A’s 25 year 
history of collective bargaining and 
because the new machines were sub- 
stantially the same as the old machines. 


On January 9, 1961, the United 
States Supreme Court settled the con- 
flict between the Board and some of 
the courts of appeals by holding that 
the Board must make a positive work 
assignment.*** Thus the Board must 
award the work to one of the disput- 
ing unions. 

A curious aspect of the Supreme 
Court decision is that the NLRB will 
be required to do what Congress was 
unwilling to legislate into a law. 
When the passage of the Taft-Hartley 
Act was considered by Congress in 
1947, compulsory arbitration provision 
was considered which authorized the 
3oard to appoint an arbitrator to set- 
tle jurisdictional disputes.*** How- 
ever, this provision was not included 
in the final version. Unless the dis- 
puting unions settle their jurisdictional 
differences before, the fact that the 
NLRB must make a positive award 
is the same as compulsory arbitration, 
a factor noted by Justice Black who 
wrote the majority opinion. 


Certification and the Contractual 
Right to Work.—An employer may be 
responsible for the jurisdictional con- 
flict when contracts blanketing the 


same type of work are negotiated with 
two unions. N. B. C., in one con- 
troversy, signed an agreement with 
the broadcast engineers union cover- 
ing all technical employees irrespective 
of location and referred to “television 
assistants” who “assist in lighting 
operation in the field.” *°* The N. B. C. 
network and the theatrical stage em- 
ployees union entered into a subse- 
quent contract referring to “the set 
or control lighting in connection with 
television performances” requiring 
the use of stagehands. The Board 
decided that the two contracts cov- 
ered the same work and since the 
broadcast engineers union, striking to 
protect its contractual claim, had ne- 
gotiated the first contract, subsection 
(D) was not applicable. The fact 
that the broadcast engineers union had 
not been certified to represent the 
employees for whom it contracted 
was deemed to be irrelevant. It 
should be noted that Section 8(b) (4) 
(D) justifies economic pressure only 
when the union is certified and no 
mention is made of a contractual 
claim to work. 

A union violates Section 8(b) (4) 
(D) by exerting economic pressure 
on an employer with whom an am- 
biguous oral agreement is reached 
concerning the right of representa- 
tion.*** If a union holds a contract 
restricting hiring to its members, sub- 
section (D) is violated since closed 
shop agreements are illegal.?® 


A certification made by the Board 
awarded representation rights to the 
Broadcast Engineers union over “all 
technical employees, wherever located. 

.’? 166 ~The employer entered into 
a contract with the theatrical stage 
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employees union agreeing to employ 
its members—“all stage electricians, 
stage carpenters, stage property men. 

.’ The Board, in 1944, declined 
to clarify the certification of the broad- 
cast engineers union. When a juris- 
dictional dispute arose, the Board 
ruled that the rights acquired by the 
certification of the broadcast engineers 
union were waived when it failed to 
protest the employer’s assignment of 
the work to the stage employees union 
until 13 months had elapsed. 


In the absence of a contract or cer- 
tification, an employer is free to as- 
sign work to any union or nonunion 
group.** The Board has held, quite 
legalistically, that an oral assignment 
of work without consideration is not 
a defense under Section 8(b) (4) (D).** 
If an association enters into a col- 
lective bargaining contract with a 
union, picketing an employer who is 
not an association member violates 
subsection (D).2® <A contract which 


does not clearly refer to the disputed 


work is not a valid defense under 


Section 8(b)(4)(D).*” 


The Willamette National Lumber 
Company and the Santiam Lumber 
Company, independent corporations 
engaged in the lumber business, en- 
tered into a joint venture to cut and 
haul timber located approximately 50 
miles from their places of business.*™ 
The employers engaged in the joint 
venture hired new employees and the 
union tried to force an assignment of 
some of the work to the furloughed 
employees of the individual com- 


panies. The union was held respon- 
sible for violating subsection (D) 
because the work was assigned to the 
new employees and the individual 
logging firms are entities separate 
from the joint venture. Therefore, 
the union’s claim to the work under 
a seniority clause was not contractu- 
ally valid according to the NLRB. 
From the standpoint of economic 
reality, the soundness of this decision 
is questionable because a joint ven- 
ture is of short duration by legal 
definition and union-employer con- 
tracts can be broken by this sort of 
legal subterfuge. 

The operating engineers union 
claimed the right to represent the 
work of operating mechanical equip- 
ment used to erect electric utility 
poles and lines because of a contract 
with the general contractor which 
provided that the agreement “shall 
bind all subcontractors while working 
for an employer who is a party to this 
agreement” and that “any employer 
who sublets any of his work must 
sublet the same subject to all the 
terms and conditions of this agree- 
ment. The NLRB ruled that the 
subcontractor to whom the work was 
contracted to was not bound by the 
agreement because he was not a 
signatory. 

Absence of Rival Union.—The word- 
ing of Section 8(b)(4)(D) is ambigu- 
ous, as “another trade, craft, or class” 
is not defined. The Board it seems 
accepted Senator Taft’s statement 
that subsection (D) is concerned with 
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% Hod Carriers Union, Local 231,91 NLRB 
598 (1950); Longshoremen’s Union, Locals 1740 
& 1674,101 NLRB 77 (1952); Longshoremen’s 
Union, Local 1351, 108 NLRB 712 (1954); 
Longshoremen’s Union, Local 16, 118 NLRB 
109 (1957); Operating Engineers, Local 675, 116 
NLRB 27 (1956); Paperhandlers Union, 124 
NLRB 738 (1959); Plumbers Union, Local 
562, 107 NLRB 542 (1953); Radio & Tele- 
vision Engineers, Local 1212, 119 NLRB 594 
(1957); Sheet Metal Workers, Local 48, 114 
NLRB 1415 (1955); General Drivers Union, 
Local 968, 115 NLRB 617 (1956). 
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*%*8 Operating Engineers Union, Local 106, 
119 NLRB 1525 (1958). 

* Tongshoremen’s Union, 
NLRB 1030 (1953). 

™® Tongshoremen’s Union, 116 NLRB 
(1956). 

*" Woodworkers Union, Local 5-265, 
NLRB 1141 (1954). 

8 Operating Engineers, 
NLRB, No. 88 (1960). 


Local 12, 


Local 


825, 
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the “assignment of work to one par- 
ticular union rather than another 
group of employees.”? “Another 
trade, craft, or class’ has not been 
defined to date by the Supreme Court. 
Because of present interpretation, the 
concept of jurisdictional rivalry has 
been extended to include disputes be- 
tween union and nonunion personnel, 
which leads to legal difficulty because 
the employer, in the absence of a 
contract or certification, can assign 
the work to any group of employees. 
While freedom of choice is a com- 
pelling democratic ideal, permitting 
the employer to assign work to any- 
one inevitably leads to jurisdictional 
clashes between unions.?"* 

In one case, the employer, using his 
own employees to install an imported 
machine, hired a general contractor 
to remodel a building.’7® The build- 
ing trades council claimed the right 
to the installation work in behalf of 


its affiliated unions and picketing fol- 
lowed. The Board ruled that even 
though two unions had not made 
conflicting work claims, subsection 
(D) was violated. Similar decisions 
have been reached.**® 


Conclusions 

The wording of Section 8(b)(4) 
(D) in particular is in need of revision 
due to its ambiguity. Because of the 
broad scope of the language, feather- 
bedding disputes, as indicated, are 
being considered under Section 10(k) 
and Section 8(b)(4)(D) (although 
this may be desirable from an eco- 
nomic point of view). 


Section 8(b) (4)(D), in the interest 
of industrial peace, should be amended 
so that an employer cannot assign 
work to nonunion employees where a 
traditionally bargained 


[The End] 


union has 


therefor. 


UNEMPLOYMENT INSURANCE INADEQUATE 


{The following is an excerpt from a recent speech by Robert C. 
Goodwin, Director of the Bureau of Employment Security. ] 
Just a word or two on the subject of the insufficiency of jobless 


benefits to do the job they were intended to do. Twenty-five years 
ago, when the unemployment insurance program was being formu- 
lated, the plan was for the unemployed worker to receive 50 per cent 
of his weekly wages in jobless benefits. However, as wages have 
increased, the statutory maximums on weekly benefits have not been 
increased correspondingly so that in many instances today workers 
receive as little as 30 per cent of their weekly wages in unemployment 
benefits. 

A study of unemployment insurance benefits, just published by 
the Bureau of Employment Security, summarizes research done in six 
states between 1954 and 1958 regarding benefit adequacy. According 
to the study, the average weekly benefit of a claimant, who was head 
of a family of four, amounted to no more than 78 per cent—and even 
as little as 56 per cent—of the average weekly amount required for 
the absolute necessities, those nondeferrable costs such as food, cloth- 
ing, shelter, utilities, and medical care. 





893 Congressional Record, 1913 (1947). 

™ TBEW, Local 4, 129 NLRB, No. 118 
(1960). 

™ Carpenters and Joiners, Local 30, 91 
NLRB 1003 (1950). 


° Teamsters, Local 175, 107 NLRB 223 
(1953); Truck Drivers Union, Local 705, 92 
NLRB 1715 (1951). 
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The author is hearings officer of the Michigan Labor Mediation Board. This 
article originally appeared in a pamphlet entitled Labor Relations in Hospitals, 
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HE cases of the Michigan Labor Mediation Board in recent months 

indicate a discernible trend toward increased union organizational 
activities in Michigan hospitals in relation to nonprofessional and 
nontechnical groups such as dietary, housekeeping, maintenance, 
laundry and nurses aides. 


Michigan evidently is not unique. The American Hospital Asso- 
ciation, in a recent publication, has stated: 


“It is anticipated that unions will make further efforts in the 
near future to obtain a greater number of members among hospital 
employees. It is also expected that unions and certain professional 
organizations in the hospital field will continue to request that hospital 
management negotiate and bargain with them on behalf of hospital 
personnel.” * 


The hospital field seems to be a target for more intense union 
organization efforts. Labor laws governing the rights, liabilities and 
responsibilities of Michigan hospitals and labor organizations should, 
therefore, be clearly understood by hospital administrators and union 
representatives alike. It is the purpose of this article to discuss those 
laws as well as their practical application to Michigan hospitals. 


Before describing the legal considerations, it should be recognized 
that hospitals are a large, significant group of more than casual 
importance to the economy of the country and of Michigan. The 6,786 
hospitals in the United States, with assets of more than $15 billion 
employ a total of more than 1,460,000 employees.’ Nationally, hospitals 
employ more workers than do many other major industries such as 
basic steel (approximately 650,000 workers), automobiles (approximately 
800,000 to 900,000 workers), and interstate railroads (about 1.1 million 
workers).* In Michigan alone there are 248 hospitals employing a total 





*American Hospital Association, Hospital and Employee Groups, Personnel 
Series No. 2, 1958, pp. 12-13. 

* Hospitals, Guide Issue, 1959, p. 369. 

*World Book Encyclopedia, 1958 Supplement; Monthly Labor Review, VU. S. 
Department of Labor, September, 1957. 
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of 66,017 full and part-time employees 
in 1959.4 In terms of number of hos- 
pitals, Michigan ranks seventh in the 
country.® Of the 248 Michigan hos- 
pitals, 80 are nonfederal, government- 
ally owned and operated by the state, 
county, cities or other local govern- 
ment units; 151 hospitals are volun- 
tary nonprofit, of which 37 are owned 
by churches and 114 by others; of 
nine proprietary hospitals,® five are 
owned by individuals, one by a part- 
nership and three by corporations ; 
and of eight federal government hos- 
pitals, one is owned by the Air Force, 
one by the Public Health Service, 
five by the Veterans Administration 


and one by still another type of 
federal ownership.’ 

A recent survey by the Michigan 
Hospital Association with respect to 
the unionization of Michigan hospitals 
indicated that approximately 10 per- 
cent of Michigan hospitals are union- 
ized; that, in general, the unionized 
personnel are nontechnical, and non- 
professional workers; and that ap- 
proximately 25 percent of the hospitals 
surveyed stated that their employees 
had been approached by unions.* As 
of this writing, there are no definitive 
data as to the extent of union organi- 
zation of hospitals on a national scale.® 





‘Source cited at footnote 2, at p. 398. 

5 The World Almanac—1960, p. 308, which 
lists the number of hospitals, their bed 
capacities, average census, admissions and 
bassinets for each state. Michigan hospitals 
have 70,899 beds, an average daily census 
of 62,129, admissions in the amount of 
1,025,964 and 4,251 bassinets. 


*The August, 1959 issue of the American 
Hospital Association, Guide Issue, states that 
out of 1,034 proprietary hospitals in the 
United States, 91, or 9 per cent, of the total 
have 100 beds or more; 195, or 19 per cent, 
have 50 to 99 beds; and 748, or 70 per cent, 
have less than 50 beds. 


"Of the 6,786 hospitals in the United 
States, more than 50 per cent are owned by 
voluntary nonprofit organizations; nonfed- 
eral, governmental agencies, such as states, 
cities, townships and counties own about 
25 percent; federal agencies such as the 
armed forces, the Veterans Administration 
and the Public Health Service own about 6 
per cent of the hospitals; proprietary, profit- 
working groups own about 17 per cent of 
the hospitals, but only about 3 per cent of 
the 1,600,000 hospital beds. World Book 
Encyclopedia, 1958 Annual Supplement. 


51959 Survey by the Michigan Hospital 
Association based upon 173 questionnaires 
returned showed that 16 hospitals reported 
that they were unionized; 151 hospitals re- 
ported that they were not unionized, but 
included in this group were four which did 
not consider governmental organizations as 
unionization; and six hospitals failed to 
answer the question. The survey also 
showed that the unionized departments were 
substantially nontechnical and nonprofes- 
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sional. Only two hospitals reported union- 
ization of practical nurses, registered nurses 
and X-ray technicians. In addition, 23 hos- 
pitals had been directly approached by 
unions; while employees of 29 hospitals had 
been approached by unions. Employees are 
represented by the following unions in 
Michigan unionized hospitals: AFL-CIO, 
Local 49; American Federation of Govern- 
ment Employees; American Federation of 
State, County, Municipal Employees, AFL- 
CIO; Building Service Trades Union; Fed- 
eral Employees Veteran Association; Greater 
Flint Service Association; Michigan State 
Employees Association; Michigan State 
Employees Union, Council No. 7, AFL- 
CIO; National Federation of Federal Em- 
ployees. 


*The American Hospital Association, in 
a letter to the writer dated March 7, 1960, 
stated that the Association was in the proc- 
ess of collating data from a survey con- 
ducted several months before regarding the 
extent of union organization in hospitals. 
However, Mr. R. D. Vanderworker, Gen- 
eral Manager of the Memorial Center for 
Cancer and Allied Diseases, New York 
City, in an address at the 3rd Annual In- 
stitute for Michigan Hospital Administra- 
tors at the University of Michigan on 
March 22, 1960, stated that according to 
a recent informal survey by the American 
Hospital Association, 205 hospitals were 
found to have general union contracts; 156 
had nursing contracts and 56 had partial 
contracts; and that in every state except 
Vermont, there is at least one hospital with 
a union contract, with the concentration of 
unionized hospitals being especially high 
in the San Francisco area and in Minnesota. 
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Under Michigan law, proprietary 
and voluntary, nonprofit hospitals are 
covered by the Labor Mediation Act,” 
while publicly-owned hospitals, exclu- 
sive of federal ownership, are covered 
by the so-called Hutchinson Act.™ 
Federally-owned hospitals are not sub- 
ject either to Michigan law or to the 
National Labor Relations Act in terms 
of their labor relations rights and 
liabilities. In the following sections 
these basic concepts are discussed in 
greater detail. 


National Labor Relations Act 
and Hospitals 


With the minor exceptions noted 
below, the National Labor Relations 
Board, for all practical purposes, 
either does not have jurisdiction or 
will decline to assert jurisdiction over 
most hospitals. Therefore, most of 
the remedies or relief which the Michi- 
gan parties seek under existing labor 
laws must be secured under state law. 

The National Labor Relations Act, 
as amended,’* excludes from its cover- 
age “any corporation or association 
operating a hospital, if no part of the 


net earnings to the benefit of any 
private shareholder or individual.” ** 
It is thus clear that voluntary, non- 
profit hospitals are exempted from the 
operations of the federal labor law. 

The National Labor Relations Act, 
as amended, also excludes from its 
coverage “the United States or any 
wholly-owned government corporation 
or ... any state, or political sub- 
division thereof. .’%4 Accordingly, 
it is equally clear that publicly-owned, 
governmental hospitals, either federal or 
nonfederal, are also exempted from the 
operations of the federal act. 

With respect to proprietary hos- 
pitals, the National Labor Relations 
Board in a recent decision declined 
to assert jurisdiction over most pro- 
prietary hospitals operated for profit.’® 
The Board’s decision stated that its 
declination of jurisdiction over pro- 
prietary hospitals would “not leave 
their labor relations in a legal no- 
man’s land, for Congress has speci- 
fically provided for State assumption 
of jurisdiction in situations where the 
Board does not assert its legal juris- 
diction.” *® The National Labor Rela- 





* Act No. 176 of the Public Acts of 1939, 
as amended; CL 1948 Sec. 423.1 and follow- 
ing, Michigan Stats. Ann. Sec. 17.454(1) and 
following. 

* Act 336 of the Public Acts of 1947; CL 
1948 Sec. 423.20 and following, Michigan 
Stats. Ann. Sec. 17.455(1) and fellowing. 

* 49 Stat. 449, 229 USCA 151 and follow- 
ing, as amended by 61 Stat. 136, 29 USCA 
141 and following. 

* Section 2(2) of the NLRA, as amended. 

* Source cited at footnote 13. 

* Flatbush General Hospital, 126 NLRB 
144 (1960), 1960 CCH NLRB $8501. In 
this case, the union began to picket the 
hospital for recognition on November 13, 
1959, and the hospital filed unfair labor 
practice charges with the NLRB four days 
later, alleging that the union was engaging in 
illegal recognition or organizational picket- 
ing. In dismissing the petition and declin- 
ing to assert jurisdiction, the NLRB stated, 
in part: “We are of the opinion that the 
operations in this class of proprietary hos- 
pitals, although not wholly unrelated to 
commerce, are essentially local in nature 
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and therefore, the effect on commerce of 
labor disputes involving such hospitals is 


not substantial enough to warrant the 
exercise of the Board’s jurisdiction. Our 
conclusion that such hospitals are local in 
character rests primarily on the facts that 
they service local residents and that their 
operations are subject to close regulation 
by the states for the protection of the health 
and safety of their residents. . . . In view 
of the public health and safety involved in 
their operations, hospitals are subject to 
State regulation in a number of particulars. 
The Employer as a proprietary hospital 
must be licensed by the State of New York, 
and all of its employees, professional and 
non-professional, must meet qualifications 
imposed by the State. Jt is likely, therefore, 
that when labor disputes arise involving the 
operations of such proprietary hospitals, the 
States will act to regulate the disputes. . . .” 
(Italics added.) 

* Section 14(c)(2) of the Act, as amended 
by Public Law 86-257 (The Labor-Manage- 
ment Reporting and Disclosure Act of 1959). 
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tions Board will assert jurisdiction 
over proprietary hospitals in only 
three types of cases: (1) hospitals 
located in the District of Columbia 
where the NLRB serves as a local 
Board;** (2) where the operations 
of the hospital vitally affect national 
defense ; ** and (3) where the hospital 
is an integral part of a commercial 
establishment whose operations meet 
the Board’s jurisdictional standards.?® 


Labor Mediation Act—Proprietary 
and Nonprofit Hospitals 


In its declaration of policy,”® the 
Labor Mediation Act states: 

“Section 1. It is hereby declared 
as the public policy of this state that 
the best interests of the people of 
the state are served by the prevention 
or prompt settlement of labor dis- 
putes; that strikes and lockouts and 
other forms of industrial strife, re- 
gardless of where the merits of the 
controversy lie, are forces productive 
ultimately of economic waste; that 
the interests and rights of the con- 
sumers and the people of the state, 
while not direct parties thereto, should 
always be considered, respected and 
protected; and that the voluntary 


mediation of such disputes under the 
guidance and supervision of a govern- 
mental agency will tend to promote 
permanent industrial peace and the 
health, welfare, comfort and safety of 
the people of the state.” 


The basic purpose of the act is to 
prevent or to promptly settle strikes, 
lockouts and other forms of labor- 
management disputes.”* To this end, 
the act, among other things, provides 
for the mediation of labor disputes 
and the establishment of certain elec- 
tion procedures, as well as for special 
fact finding commissions appointed by 
the Governor in labor disputes in- 
volving non-governmental hospitals. 


The Labor Mediation Board is 
charged with the responsibility of ad- 
ministering the act. The Board’s staff 
of qualified mediators throughout the 
state is primarily concerned with as- 
sisting the parties in resolving their 
differences. 


Proprietary and nonprofit hospitals 
are subject exclusively to the provi- 
sions of the Labor Mediation Act.” 
Such hospitals or labor organizations 
representing, or purporting to repre- 
sent, the hospital employees may re- 





™ Westchester Corp., 124 NLRB 194; Cen- 
tral Dispensary and Emergency Hospital, 50 
NLRB 393, aff'd 145 F. 2d 852 (CA-D. C., 
1944), 9 LC 4 62,400. 

* Hospital Hato Tejas (P. R.), 111 NLRB 
155 (1955), where the Board held that the 
hospital’s operations were directly related 
to national defense by reason of the fact 
that 98 per cent of its gross business was 
realized from treatment of veterans under 
contract with the U. S. Veteran’s Admin- 
istration. 

* General Electric Co., Kadlec Hospital, 89 
NLRB 1247 (1950). The employer was 
engaged in the operation of a hospital as 
incident to its operation of an atomic energy 
installation and the hospital was an integral 
part of G. E. with no separate legal identity 
of its own. The Board held that in order 
to come within the Act’s hospital exemp- 
tion, the corporation operating the hospital 
rather than the hospital itself must operate 
on a nonprofit basis; that it was the com- 
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pany’s operation as a whole that determined 
whether the hospital is to be exempted and 


since General Electric was organized for 
profit, it followed that in its operation of 
the hospital it was not exempted from the 
definition of the term employer. To the 
same effect, see Kennecott Copper Corp., 99 
NLRB 748, where the company owned and 
operated a hospital on a nonprofit basis in 
connection with its mining operations and 
the Board held that the hospital was not 
exempted. 

* Labor Mediation Act. Sec. 1. 

* IBEW, Local 876 v. State Labor Media- 
tion Board, 294 Mich. 629 (1940), 3 LC 
{ 60,055. 

"Opinion of the Attorney General No. 
1272, 1951-1952 Report of Atty. Gen., p. 34. 
See also Opinion of the Attorney General 
No. 2210, 1955 Report of Atty. Gen., p. 553, 
where it was held that a nonprofit, chari- 
table educational institution was subject to 
the provisions of the Labor Mediation Act. 
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quest the assistance of the Board by 
an appropriate notice to the Board 
with a copy to the other party. Since 
the primary responsibility of settling 
labor disputes is that of the parties 
themselves, through the process of 
good faith negotiations and collective 
bargaining, the Board’s intervention 
should ordinarily not be requested 
until the parties themselves have ex- 
hausted all reasonable efforts to settle 
their differences. 


Section 8 of the act, recognizing the 
right of employees to organize, states 
as follows: 


“Sec. 8. It shall be lawful for em- 
ployees, to organize together or to 
form, join or assist in labor organiza- 
tion, to engage in lawful concerted 
activities for the purpose of collective 
negotiation or bargaining or other 
mutual aid and protection, or to 
negotiate or bargain collectively with 
their employers through representatives 
of their own free choice.” *® 


Section 16 of the Labor Mediation 


Act, in protecting employees against 


unlawful interference or coercion in 
their rights of self organization, states 
as follows: 


“Sec. 16. It shall be unlawful for 
an employer or any officer or agent 
of an employer (1) to interfere with, 
restrain, or coerce employees in the 
exercise of their right to self-organi- 
zation; (2) to initiate, create, domi- 
nate, contribute to, or interfere with 
the formation or administration of, 
any labor organization; (3) to dis- 
criminate in regard to hire, terms or 
other conditions of employment in 
order to encourage or discourage mem- 
bership in any labor organization; 
(4) or encourage membership in, or 
initiate, create, dominate, or con- 
tribute to a company union; or (5) to 
discriminate against any employee 
because he has given testimony or 
instituted a proceeding under this 
act. Violation of this section shall be 
a misdemeanor and punishable as 
such.” ** 


The act does not prohibit strikes 


against proprietary and _ nonprofit 





* Michigan Stat. Ann. Sec. 17.454(8); 
C. L. 48, Sec. 423.8. Employees have the 
right under Sec. 8 to organize for the pur- 
pose of bargaining with their employers 
through representatives of their own choice. 
Teamsters, Local 985 v. Labor Mediation 
Board, 342 Mich. 295 (1955), 27 LC ¥ 69,123. 

* Michigan Stat. Ann. Sec. 17.454(17); 
C. L. 48, Sec. 423.16. The Attorney Gen- 
eral has held that an employer has the right 
to select his employees and the right to 
discharge them, but that Sec. 16 “limits his 
freedom, however, in such exercise of that 
right in that he may not use it in such a 
manner as to discourage or hinder the 
growth of a labor organization,” and that 
in hiring, discharging or transferring em- 
ployees, the employer “must not differen- 
tiate between one of his employees and 
another, or between his actual and potential 
employees, in such a manner as to dis- 
courage membership in a labor organiza- 
tion.” 1939-1940 Report of Atty. Gen., p. 293. 
In People of the State of Michigan v. Nick 
Kergeozis, Misdemeanor File No. 127074, 
Detroit Recorder’s Court, Judge Frank G. 
Schemanske, on April 18, 1960, in an “Opin- 
ion and Order Finding Defendant Guilty as 
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Charged,” held that under Sec. 16 of the 
act the defendant employer was guilty of a 
misdemeanor because the “. . . defendant 
has violated Section 16 of the Act by laying 
off complainant for union activities as well 
as by attempting to influence employees to 
leave the Union and refrain from voting.” 
The facts of the case were, briefly, as fol- 
lows: The defendant employer owned a 
restaurant and some of his employees joined 
the Waitresses Union. He refused to recog- 
nize the union, but consented to a repre- 
sentation election to be conducted by the 
Labor Mediation Board, stating that if the 
union won, he would bargain with it. On 
the day of the election he told the waitresses 
to go home because the union was coming 
and he didn’t want them to know how 
many others there were. However, the 
waitresses returned for the election which 
the union won. The complaining waitress 
was then laid off allegedly because “she had 
a cold” and “because business was bad.” 
She stated that she was actually discharged 
for union activities. The court found that 
the defendant violated the act because: (a) 
the complainant was discharged for union 
activities; (b) defendant falsified the voting 
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hospitals, but it requires certain con- 
ditions to be met before a strike may 
be lawfully put into effect.*> Section 
9 provides that no strike or lockout 
shall take place in the case of a hospi- 
tal unless the union or employer, as 
the case may be, serves a notice of 
dispute upon the Board and the other 
party to the dispute not less than 30 
days before the strike or lockout is to 
become effective. Upon receipt of the 
notice, it then becomes the duty of 
the Labor Mediation Board to attempt 
to effect a settlement of the dispute 
by mediation between the parties and 
in, the case of a hospital, at least one 
member of the Board must actively 
participate in the negotiations. 

The Labor Mediation Act contains 
special provisions applicable to labor 
disputes involving hospitals.2* Where 
there exists a collective bargaining 
agreement between a hospital and a 
labor organization, the Act requires 
that the dispute shall be handled in 
accordance with the procedure con- 
tained in such agreement. If the con- 
tractual procedure neither terminates 
in arbitration nor results in settle- 
ment, then it is the obligation of the 
Labor Mediation Board to intervene 
in such dispute (Secs. 13a(1), (2), 
(3)). The act states that the parties 
to a hospital dispute shall be obligated 
to bargain collectively at all times as 
well as to participate actively and in 
good faith in the mediation of such 


dispute (Sec. 13a(3)(a)). If it ap- 
pears to the Board that the parties 
are unable to settle the dispute by 
mediation, the Board is required to 
urge the parties to submit such dis- 
pute to arbitration (Sec. 13a(3)(b)). 

If, within 30 days after the notice 
to the Board, the dispute has not been 
resolved, the Board is thereafter 
charged, under the law, to certify 
such dispute to the Governor (Sec. 
13a(3)(b)). The Governor, in turn, 
is required to submit the dispute to a 
special commission consisting of three 
disinterested parties designated by 
the Governor. Each party to the dis- 
pute may select a nonvoting member. 
The special commission, thereafter, con- 
ducts public or private hearings and pre- 
pares written findings and recommen- 
dations within 30 days after its 
appointment. The recommendations 
and findings, which are not binding 
upon the parties, are reported to the 
Governor and are then made public 
(Sec. 13b). The special commission 
in making its findings and recommen- 
dations is required to be governed by 
certain standards: (a) if a valid con- 
tract is or was in existence, the spe- 
cial commission has power only to 
interpret and apply the relevant con- 
tract provisions; (b) if there is no 
contract between the parties, the 
standard, if any, stipulated by the 
parties as controlling should be ap- 
plied; and (c) in the absence of such 





(Footnote 24 continued) 


list; (c) defendant tried to keep employees 
from voting by ordering them to go home 
on the day of the election; and (d) he re- 
fused to bargain with the union. This case 
is significant because it is the first criminal 
prosecution under the Act in recent years 
and it demonstrates the method for enforc- 
ing penalties for conduct which is prohibited 
under the act. 

** There have been no strikes in Michigan 
hospitals in recent years. However, in May, 
1959, housekeeping, maintenance and dietary 
employees at seven New York City hos- 
pitals staged a strike for union recognition. 
Labor disputes in 1959 also resulted in 
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strikes against hospitals in Chicago, Illi- 
Oakland, California; Tulsa, Okla- 
homa, and elsewhere as several national 
unions organized drives for membership 
among hospital employees. Possibly as a 
result of these strikes, the House of Dele- 
gates of the American Hospital Association 
in August, 1959, recommended that hospital 
employees be given higher wages and ade- 
quate grievance systems. World Book En- 
cyclopedia—1960 Annual Supplement (article 
by Robert M. Cunningham, Jr., Editor, 
Modern Hospital). 

* Sections 13 through 13g of the Act; 
Michigan Stat. Ann. Secs. 17.454(14)— 
17.454(14.8); C. L. 48, Sec. 423.13—423.13¢. 
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nois; 





stipulation, the commission “shall 
make just and reasonable findings and 
recommendations” (Sec. 13e(1)). 

After the parties have received 
copies of the special commission’s 
report, they are required for a period 
of ten days thereafter to attempt to 
settle the dispute through collective 
bargaining with the assistance of the 
Board. In the event the parties either 
do not reach an agreement or submit 
the dispute to arbitration, then the 
Labor Mediation Board is required to 
certify that fact and the issues re- 
maining unsettled to the Governor 
(Sec. 13e(2)). 


While the special commission’s pro- 
ceedings are in process, the existing 
wages, hours and working conditions 
may not be changed by act of either 
party without the consent of the other 
(Sec. 13f). The act also declares it 
unlawful for a hospital to engage in 
or to continue a lockout or for a 
labor organization to engage in or to 
continue a strike before the special 
commission’s procedures, outlined 
above, have been completed (Sec. 13g). 


An Attorney General’s opinion has 
held that there is no authority in the 
Labor Mediation Act for the enforce- 
ment of recommendations by the 
special commission. The facts in that 
opinion involved a certain hospital 
board of trustees who had refused to 
accede to a recommendation of a spe- 
cial commission appointed by the 
Governor under Section 13. The only 
question before the special commis- 
sion was the recognition of a certain 
union as a bargaining agent. The 
commission recommended that the 
parties consent to an election among 
the eligible employees of the hospital 
to determine if a majority of the 
eligible employees desired to be rep- 
resented by the union for the pur- 
poses of collective bargaining. The 


commission also recommended that 
the Labor Mediation Board conduct 
the election. Under such circum- 
stances, the Attorney General ruled 
that refusal of the hospital to comply 
with the recommendation of the spe- 
cial commission to consent to an elec- 
tion was not a violation the act.*? 


Where the issue is one of union 
representation, the Union ordinarily 
initiates the matter by a letter to the 
hospital requesting a meeting to dis- 
cuss recognition and a collective bar- 
gaining agreement. If the parties are 
unable to resolve their differences by 
negotiations, either party (but usually 
the union) notifies the Labor Media- 
tion Board that a dispute exists and 
the Board is requested to intervene 
and mediate the differences between the 
parties. Section !3a(3)(a) of the act 
obligates the parties to “bargain col- 
lectively at ail times” and “to par- 
ticipate actively and in good faith in 
the mediation of such dispute by the 
Board.” 


In joint mediation conferences the 
parties are afforded complete oppor- 


tunity to discuss the issues. The 
voluntary nature of the mediation 
process obviously places the burden 
of resolving outstanding differences 
upon the parties themselves. The 
mediator has no authority to issue 
orders or directives with respect to 
the disputed issues. Instead, because 
of his maturity and experience, com- 
bined with an objective approach to 
the problem, he can offer suggestions. 
He can serve as a buffer between the 
parties when there are emotional 
blocks between them. He can restore 
or improve the lines of communica- 
tions. He can assist the parties in 
retreating from over-extended tactical 
bargaining situations by “getting them 
off the hook”; and he can present 
new approaches and a new atmosphere 





* Opinion of the Attorney General No. 
0-5206, 1947-1948 Report of Atty. Gen., p. 109. 
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which may assist the parties in re- 
solving their differences.”* 


During the mediation conference 
involving the issue of union recogni- 
tion, the parties are afforded an op- 
portunity to resolve the question by 
a consent election. Under this pro- 
cedure, the parties enter into an 
agreement for consent election in which 
the Board is authorized to conduct an 
election by secret ballot among the 
employees of an agreed-upon bargain- 
ing unit for the purpose of deter- 
mining whether such employees desire 
to be represented by the labor organi- 
zation for purposes of collective bar- 
gaining. The language on the ballot 
is usually the following: “Do you 


desire to be represented by the ‘X’ 
labor union as your exclusive repre- 
sentative for the purposes of collec- 
tive bargaining?” If a majority of the 
employees casting valid ballots at the 


election vote “Yes,” the results of 
the election are certified to the parties, 
and the employer is then required to 
bargain collectively with the union as 
the bargaining agent of all the em- 
ployees in the bargaining unit.’ 
However, if the union loses the elec- 
tion, there is no duty on the part of 
the employer to recognize the union 
or to bargain with it. Ordinarily, no 
new election will be conducted by the 
Board for a period of one year. 


Where the parties refuse or fail to 
enter into an agreement for consent 
election regarding union recognition, 
and it appears that further efforts to 
mediate would be without avail, the 
3oard, as previously stated, is re- 
quired under Section 13a(3) (b) of the 
act to certify the dispute to the Gov- 


ernor within 30 days following receipt 
of the original notice of dispute to 
the Board. 


Where the issue in dispute is one 
of union representation, and the pro- 
cedure of the special commission has 
been unable to resolve that question, 
it has been the practice of some labor 
organizations to file petitions with the 
Labor Mediation Board under the 
provisions of Sections 9 and 9a of 
the act requesting the Board to con- 
duct a statutory strike vote on the 
question of representation. Section 
9a(2) of the act provides that a stat- 
utory strike election may not take 
place until the expiration of at least 
ten days after the special commission 
has filed its report with the Governor. 


The Board’s authority to conduct 
a consent election is derived from the 
agreement of the parties. However, a 
strike vote on the question of repre- 
sentation, or on any other issue such 
as the employer’s last offer, is stat- 
utory, and the Board is authorized to 
order such an election under appro- 
priate circumstances, upon the uni- 
lateral request of either party in ac- 
cordance with the provisions of Sections 
9 and 9a of the act. In a Board- 
ordered strike, representation elec- 
tion, the language on the ballot is 
usually as follows: “Do you wish to 
go on strike because of the refusal of 
the ‘X’ hospital to recognize ‘Y’ union 
as your bargaining representative in 
matters of wages, hours, and working 
conditions?” If a majority of the 
employees casting valid ballots vote 
“Yes,” such result not only author- 
izes a strike under state law, but is 





* For more detailed discussion of the 
mediation process, see Arthur S. Meyer, 
“Function of the Mediator in Collective 
Bargaining,” 13 Industrial & Labor Relations 
Review, January, 1960; Allan D. Chisholm, 
“Michigan Labor Mediation Act—A Com- 
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mentary on the Act and Practices Before 
the Board,” 35 University of Detroit Law 
Journal, April, 1958. 

* Teamsters, Local 406 v. Uptown Cleaners 
& Hatters, Inc., 356 Mich. 204 (1959), 37 
LC § 65,516. 
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also recognized as designating a col- 
lective bargaining representative.*° 


In general, the Labor Mediation 
Board will order a statutory strike 
vote on the question of representation 
after a hearing at which the parties 
are afforded an opportunity to submit 
their contentions. The union is re- 
quired to demonstrate a showing of 
interest by submission of documents 
or application cards signed by the 
hospital employees. Such cards are 
kept confidential by the Board. Neither 
the act nor the Labor Mediation 
Board’s regulations requires any spe- 
cific number of cards or percentage 
showing of interest, but the Board 
will generally order an election when 
it is satisfied that a significant or 
substantial number of employees, such 
as about 30 per cent, have, in fact, 
joined the union as evidenced by their 
application cards.** 

In cases where a collective bargain- 
ing relationship has already been es- 
tablished, but the parties are unable 
to agree upon the the terms and con- 
ditions of a collective bargaining 
agreement, the Board’s mediation and 
election facilities are also available to 
the parties. In the absence of an 
agreement for a consent election, the 
Board may not order an election on 
the employer’s last offer until at least 
10 days after the special commission’s 
report has been filed with the Gov- 
ernor (Section 9a(2)). Thus, if the 
parties have been unable to resolve 
the dispute on the basis of the special 
commission’s report, either party may 
request the Board to conduct a stat- 
utory strike vote on the most recent 
offer submitted by the employer to 
the labor organization in the course 


of collective bargaining. Following a 
hearing on the request, the Board 
may order a sirike vote in which the 
language of the ballot is substantially 
as follows: “Do you wish to go on 
strike on the basis of the employer’s 
last offer, which is as follows: (The 
employer’s last offer is then summar- 
ized on the ballot)?” In effect, if a 
majority of the employees casting 
valid ballots vote to strike, the em- 
ployer’s last offer is rejected, but if a 
majority of the employees vote against 
a strike, the employer’s most recent 
offer is, in effect, accepted. The me- 
chanics of a secret strike vote on the 
last offer afford the parties a vehicle 
for ascertaining the true sentiments 
of the bargaining unit employees. 
Such votes have proven to be helpful 
in settling disputes arising out of the 
terms of collective bargaining agree- 
ments. 


Jurisdictional disputes resulting from 
claims of representation by two or 
more competing unions may be re- 


solved under Section 9c of the act 
through the Board’s processes of me- 
diation and election. Where mediation 
is unable to settle the jurisdictional 
claims cf the competing unions, the 
maiter may be certified to the Gov- 
ernor for the special commission pro- 
cedures. Thereafter, the Board, after 
an appropriate hearing on the issues, 
may order a jurisdictional election, or 
the parties may consent to one. In 
either case, the language on the ballot 
is substantially as follows: “Do you 
desire to be represented for the pur- 
poses of collective bargaining by: 
Union ‘X,’ Union ‘Y,’ or No Union?” ** 
Following the election, the results are 
certified by the Board. 





* SCME, Local 1644 v. Oakwood Hospital, 
Case No. 594-066, Wayne County Circuit 
Court, Judge Gilmore. 

* Employees have a right to a strike vote 
where there has been no bargaining rela- 
tionship between the employer and the 
union, but the Board must be satisfied from 
an investigation that the union requesting 
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the strike vote is, in fact, the employees’ 
free choice representative although the em- 
ployer has declined to recognize it. Team- 
sters, cited at footnote 23. 

*See Board’s “Rules and Regulations 
Relating to Jurisdictional Disputes as to 
Representation,” published in Michigan Ad- 
ministrative Code, May 14, 1958. 
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Unfair Labor Practices 

While the term “unfair labor prac- 
tice” is probably a misnomer, because 
the Labor Mediation Act, unlike the 
National Labor Relations Act, does 
not refer to prohibited conduct as an 
unfair labor practice, nevertheless, 
the Labor Mediation Act does pro- 
vide that certain conduct and actions 
by labor organizations and employers 
are violations of the act and punish- 
able as misdemeanors.** The enforce- 
ment of violations of the act is not 
delegated to the administrative action 
of the Labor Mediation Board, but 
because such violations are mis- 
demeanors, they are prosecuted as 
such by local prosecuting attorneys. 
(See footnote 24.) 

Section 22 of the act declares it 
unlawful, among other things, for a 
labor organization to engage in or 
instigate a strike, or for an employer 
to engage in a lockout while any of 
the procedures specified in Sections 
13a to 13e with respect to the Gov- 
ernor’s special commission are pend- 
ing; or while any of the statutory 
strike vote procedures have not been 
complied with.* 

Section 9f of the act makes it un- 
lawful for any persons to engage in 
mass picketing, unlawful threats, or 
force in order to hinder or prevent 
the pursuit of any lawful work or em- 
ployment. It is also unlawful to 
obstruct or interfere with entrance to 
or egress from any place of employ- 
ment or to obstruct or to interfere 
with the free use of roads, streets, 
highways, airports, or to engage in 
picketing of a private residence. How- 
ever, picketing, to the extent that it 
is authorized under constitutional 
provisions, is not prohibited. 

Section 15 of the act outlaws sit- 
down strikes and Section 17 of the 


act declares it unlawful to attempt by 
force or unlawful threats to force any 
person to become or remain a mem- 
ber of a labor organization or to force 
or attempt any person to refrain from 
engaging in employment. 


Hospital Bargaining Units 
With respect to 
voluntary nonprofit hospitals, which 
are covered by the provisions of the 
Labor Mediation Act, there is no re- 
quirement in the act that al/ employees 
of the hospital must be designated as 
the appropriate bargaining unit. Sec- 
tion 9e of the act states as follows: 

“Sec. Ve. The Board, after consul- 
tation with the parties, shall determine 
such a bargaining unit as will best 
secure to the employees their right of 
collective bargaining. The unit shall 
be either the.employees of one employer 
employed in one plant or business enter- 
prise within this state, not holding 
executive or supervisory positions, or 
a craft unit, or a plant unit, or a sub- 
division of any of the foregoing units: 
Provided, however, that if the group 
of employees involved in the dispute 
has been recognized by the employer 
or identified by certification, contract 
or past practice, as a unit for collec- 
tive bargaining, the Board shall adopt 
such unit.” 

The Labor Mediation 
casionally required to determine the 
appropriateness of a particular hospi- 
tal bargaining unit for purposes of a 
representation election. In general, 
several craft groups with common in- 
terests may constitute an appropriate 
bargaining unit, because the employees 
in such groups have a community or 
identity of interests. The Attorney 
General has held that janitors and 
maintenance employees of a nonprofit 
charitable school are an appropriate 


proprietary or 


Joard is oc- 





% Secs. 9, 9a, 9f, 13g, 15, 16, 17, 22, 24 of 
the Labor Mediation Act. 

* No one can be liable under Sec. 22 for 
instigating, calling or causing a strike while 
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an election is pending, unless the Board 


has ordered a strike vote under Sec. 9a. 
Opinion of the Attorney General No. 820, 
1947-1948 Report of Atty. Gen 
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unit.*®° In one hospital case, the Board 
determined that dietary, housekeep- 
ing, laundry, building maintenance, 
plant operating, nurses aides, order- 
lies, ward maids and messengers 
constituted an appropriate bargaining 
unit.**° In another case, the Board 
held that gardeners, laborers, truck 
drivers, dietary, housekeeping, laundry, 
nurses aides and orderlies were an 
appropriate unit.*” 


In one of the few hospital cases 
that has come to its attention, the 
National Labor Relations Board has 
held that nurses aides, orderlies and 
all other nonprofessional and non- 
technical employees constituted a unit 
appropriate for collective bargaining.** 
In another decision, the NLRB held 
that laboratory technicians and X-ray 
technicians were technical employees, 
who should be excluded from a bar- 
gaining unit consisting of nonprofes- 
sional and nontechnical employees, 
because the technicians were employed 
under different working conditions, 
and there was no community of in- 
terest between the two groups.*® 


In a recent decision, the Labor Me- 
diation Board held that all laboratory 
technicians, regardless of whether 
they were certified or noncertified, 
should be included in the same bar- 
gaining unit. In that case, the Board 
concluded that regardless of educa- 
tional background and professional 
certification, the nature of the duties 
of the certified and noncertified labo- 
ratory technicians were sufficiently 
similar to justify a finding that there 
was a community of interest among 
such employees.* 


Case Histories 


A discussion of several cases may 
serve to illustrate the practical appli- 
cation of the Labor Mediation Act to 
voluntary, nonprofit and proprietary 
hospitals. 


In the case of Mercy Hospital and the 
American Federation of State, County, 
and Muncipal Employees, the union 
notified the Labor Mediation Board 
that a dispute existed between certain 
employees and the supervision of the 
hospital concerning the question of 
union recognition. Mediation confer- 
ences were held between the parties, 
but such conferences were unable to 
effect a settlement of the dispute. 
Accordingly, the matter was certified 
to the Governor of the state and a 
special commission was appointed to 
conduct hearings and to prepare find- 
ings and recommendations. The re- 
port of the special commission, among 
other considerations, found that it 


had jurisdiction over the subject mat- 


ter; that there was a reasonable basis 
for establishing a bargaining unit rep- 
resenting less than the total hospital 
complement ; and that the matter should 
be referred back to the Labor Media- 
tion Board with recommendations that 
the appropriate unit be determined 
and an election be conducted. Fol- 
lowing the special commission’s re- 
port, mediation was again undertaken 
on the basis of the commission’s recom- 
mendations, but the parties were unable 
to arrive at a settlement. Therefore, 
the union requested that the Board 
conduct a _ representation election 
among the employees of the appro- 
priate bargaining unit in the hospital. 
A hearing on the union’s request was 
held before the Board’s hearings offi- 





* Opinion of the Attorney General No. 
2210, 1955 Report of Atty. Gen., p. 553. 

* Mercy Hospital, Bay City and Michigan 
County & Municipal Employees Union, Coun- 
cil 55, SCME, November 10, 1958. 

* Oakwood Hospital and SCME, Local 1644, 
October 12, 1959. 
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* General Electric Co., cited at footnote 19. 

* Kennecott Copper Corp., cited at foot- 
note 19. 

“Grand Rapids Osteopathic Hospital and 
Hospital Employees Association, March 18, 
1960. 
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cer, at which time the issues involved 
related to the description of the bar- 
gaining unit, appropriate language to 
be incorporated on the ballot, the 
payroll period to be used in deter- 
mining the employees’ eligibility and 
the time, date and place of the elec- 
tion. The Board issued an order in 
which it determined the appropriate 
unit and directed that a secret, stat- 
utory strike election be held under 
the provisions of the Labor Media- 
tion Act with the following issue on 
the ballot: 

“Do you wish to go on strike be- 
cause of the refusal of the Mercy 
Hospital to recognize Michigan County 
and Municipal Employees, Council 
No. 55, as your bargaining repre- 
sentative in matters of wages, hours, 
and working conditions?” 


In the case of Grand Rapids Osteo- 
pathic Hospital and the Hospital Em- 
ployees Association, the union notified 
the Labor Mediation Board of a labor 
dispute between it and the hospital 


involving a question of representation 
of laboratory technicians. Mediation 
was unable to resolve the dispute and 
the matter was certified to the Gov- 
ernor who, in turn, appointed a special 
commission. The commission recom- 
mended that the Labor Mediation 
Board conduct an appropriate election 
among the laboratory technicians. 
Following the issuance of the special 
commission’s report, a mediation con- 
ference was held, but the parties were 
unable to arrive at a settlement. The 
union, thereafter, petitioned the Labor 
Mediation Board to conduct an elec- 
tion. The Board, in ordering a secret, 
statutory strike election on the ques- 
tion of union representation among 
the laboratory technicians, held (a) 
that the hospital’s contention that 
certain union authorization cards had 
been revoked or withdrawn by the 
employees involved could best be re- 
solved on the basis of an election, 
since the Board was administratively 
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satisfied that the union had made an 
adequate showing of interest; (b) that 
in determining an appropriate bar- 
gaining unit, no proper distinction can 
be made between certified and non- 
certified medical technicians since 
their duties were similar, if not iden- 
tical, as a result of which there was 
a community of interest between ail 
such technicians; and (c) that the 
eligibility payroll date should be the 
date of the union’s request for an 
election, which would permit the use 
of a relatively current list of eligible 
employees. 


In Flint Osteopathic Hospital and 
Building Service Employees, a Gov- 
ernors special commission had for 
consideration the basic issue of union 
recognition. The facts disclosed that 
the hospital, which had 91 beds and 
207 employees, was in the process of 
constructing larger quarters designed 
for 232 beds and a projected total 
employment of 533 persons. At media- 
tion conferences the union established 
that it had membership cards for at 
least 30 per cent of the employees in- 
volved, but the hospital refused to 
recognize the union or to engage in 
collective bargaining. The union sought 
to represent all of the hospital’s non- 
professional, nontechnical, and non- 
supervisory employees. The principal 
contentions of the hospital were that 
union recognition or a representation 
election would be premature, because 
of its contemplated expansion, when 
its bed capacity, job classifications 
and employees would be substantially 
increased, and that the employees’ in- 
terests would not be served by signing 
a contract with a small group that 
would bind a much larger group. The 
special commission held that (a) Sec- 
tion 13a(3)(a) of the Labor Media- 
tion Act, which obligates a hospital 
“to bargain collectively at all times,” 
presupposes the existence of a iabor 
organization that represents the em- 
ployees in an appropriate unit; (b) 
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the unit composed of nurses aides, 
orderlies, housekeeping, laundry and 
maintenance was appropriate; (c) as 
of the date of the hearing, the number 
and types of employees in the appro- 
priate unit constituted a substantial 
and representative complement of the 
ultimate working force, so that a cur- 
rent election would not be premature 
despite the expansion of the bargain- 
ing unit; and (b) the broad grant of 
authority to the commission under 
Section 13 authorized it to conduct a 
representation election as part of its 
fact finding activity. Accordingly, the 
commission established its own elec- 
tion procedure and conducted an 
election on the question of union recog- 
nition. A majority of the employees 
voted against union representation, 
and the commission, thereafter, on 
September 26, 1960, issued the follow- 
ing recommendation: “On the basis 
of the election conducted on Septem- 
ber 8, 1960 by the Commission, it is 
the Commission’s recommendation 


that the Union withdraw its request 
for recognition and for collective bar- 
gaining with the Hospital at this time.” 


In Port Huron General Hospital and 
Building Service Employees Interna- 
tional Union, AFL-CIO, a dispute arose 
over whether the union should be 
recognized by the hospital as the bar- 
gaining representative of some 49 
employees in the housekeeping, laundry, 
maintenance and orderly classifications. 
The union obtained membership and 
authorization cards from 33 employees 
in the 4 classifications. The hospital 
refused to recognize the union and it, 
therefore, requested mediation, which 
was unable to resolve the dispute. 
The Board then certified the case to 
the Governor, who appointed a special 
commission under Section 13 of the 
act. As part of its proceedings the 
special commission scheduled an elec- 
tion on the question of representation. 
Of the 49 eligible employees, only 20 
voted; and of the 20 ballots, 17 voted 
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in favor of the union and 3 voted 
against the union. In its written re- 
port, dated September 25, 1960, a 
majority of the commission, with one 
member dissenting, stated that since 
the record in the case was “slim,” the 
commission sought to use the election 
“as a supplemental device for deter- 
mining employee sentiment, as a fur- 
ther tool of fact finding and not 
necessarily as a determining factor in 
reaching its opinion in this dispute.” 
The majority of the commission felt 
that the poll did not provide a clear 
indication of employee sentiment since 
only 46 per cent of the employees 
voted; and, therefore, such vote was 
not an accurate reflection of the em- 
ployees views. The results of the 
election were rejected as failing to 
give “a true expression of employee 
opinion on the issues at stake in this 
dispute.” However, the commission 
majority also held that on the basis of 
the record and the evidence presented, 
including the union’s 33 authorization 
cards, of which 26 represented per- 
sons still employed out of a total of 
49, the union had established sufficient 
employee interest to qualify as the 
representative of the employees in- 
volved, and the union “should be 
recognized as their bargaining repre- 
sentative by the hospital.” The minority 
opinion stated that two-fifths of the 
employees involved did not constitute 
“a sufficient number of employees to 
warrant a recommendation favorable 
to the Union.” The majority of the 
commission recommended that (a) 
the union be recognized by the hospi- 
tal as the bargaining representative 
of the employees in the housekeeping, 
laundry, maintenance and orderly job 
classifications” ; (b) that “both Union 
and Hospital representatives meet to- 
gether immediately and undertake 
through collective bargaining the for- 
mulation of a labor agreement in the 
spirit and by the letter of Section 
13e(2) of the Act”; and (c) that “the 
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parties to this dispute continue to 
seek a settlement of this dispute, 
keeping in mind the words of Section 
1 of the Act, that: ‘The best interests 
of the people of the State are served 
by the prevention or prompt settle- 
ment of labor disputes.’ ” 


In Mount Carmel Mercy Hospital and 
Local Union No. 547, International 
Union of Operating Engineers, the dis- 
pute involved the discharge of certain 
union employees. Four employees in 
the boiler room had requested over- 
time pay which they claimed was due 
them under the collective bargaining 
agreement between the hospital and 
the union. Grievances were filed in 
accordance with the contractual griev- 
ance procedure, which provided that 
grievances should be first considered 
by the chief engineer and then by the 
personnel department and the hospi- 
tal administrator. The employees tes- 
tified that they had been told by the 
director of personnel either to waive 
their rights to overtime pay in writing 
or to sign termination slips. Three 
of the four employees who refused to 
sign either document were discharged 
the same day. Later an outside con- 
tractor agreed to perform such mainte- 
nance work as had been done by the 
three discharged employees. Thereafter, 
the three employees were notified to 
return to work, but they were not re- 
instated. The Governor’s special com- 
mission in its report, dated February 
18, 1960, found and held that there 
was a valid contract between the 
parties; that under the terms of the 
Labor Mediation Act the commission 
is empowered only to determine the 
proper interpretation and application 
of relevant provisions of the contract ; 
that the hospital failed to observe the 
terms of the contract in discrimina- 
torily discharging the three employees 
who requested overtime pay, and failed 
to comply with the grievance pro- 


cedure and failed to pay overtime 
pay. The special commision recom- 
mended that the employees involved 
be compensated by the hospital for its 
discriminatory charges as well as for 
other violations of the contract; that 
specifically the employees be reim- 
bursed for loss of wages suffered 
during the four months following 
their discharge; that while, under 
other circumstances, the employees 
might be entitled to reinstatement, 
no reinstatement recommendation was 
made in the present case, because the 
hospital, after proper notice to the 
union, held the right to close a de- 
partment and subcontract the work; 
as a result, there was no existing de- 
partment to which the discharged 


employees could return to work. 


The first case involving a hospital 
dispute, under the Labor Mediation 
Act, to reach a Michigan court was 
Oakwood Hospital v. American Federa- 
tion of State, County, and Municipal 
Employees.** In that case the proce- 
dures of the Labor Mediation Act 
were exhausted including mediation, 
recommendations by a Governor’s 
special commission and a Board-or- 
dered statutory strike vote on the 
question of representation, which the 
union won. The union, claiming that 
the hospital thereafter refused to bar- 
gain collectively, filed a bill of com- 
plaint in the Wayne County Circuit 
Court in which the union sought an 
injunction against the hospital, re- 
straining it from refusing to bargain 
collectively. In an opinion, dated Febru- 
ary 5, 1960, Judge Gilmore, of the 
Wayne County Circuit Court, granted 
a temporary injunction restraining the 
hospital from refusing to bargain col- 
lectively with the union. The court 
stated that Section 13a(3)(a) of the 
Labor Mediation Act requires the par- 
ties to a hospital dispute to bargain 
collectively at all times; and that un- 





“ Case cited at footnote 30. 
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der a recent Michigan Supreme Court 
decision ** there is a duty of collective 
bargaining, provided that the union is 
the proper representative of the em- 
ployees. The court noted that the 
language on the election ballot was 
as follows: 


“Do you wish to go on strike be- 
cause of the refusal of Oakwood Hos- 
pital to recognize Local 1644 as your 
bargaining representative ?” 

Because a majority of the employ- 
ees voted in the affirmative on that 
question, the court held that for the 
purposes of the present hearing it ap- 
peared that the union was, by the 
terms of the strike vote, the collec- 
tive bargaining representative. Ac- 
cordingly, the court concluded that 
there was a duty to bargain and the 
temporary injunction was granted 
pending a full hearing upon the merits 
of the case. The Oakwood Hospital 
appealed the circuit court’s decision 
to the Michigan Supreme Court, and 
on March 29, 1960, the supreme court 
issued an order denying the hospital’s 
petition for leave to appeal. The cir- 
cuit court’s decision and the supreme 
court’s denial of leave to appeal were 
on the basis of a temporary injunc- 
tion. It is quite possible that further 
court action may develop in this case, 
since, at the present writing, a full 
hearing on the merits has been sched- 
uled in the circuit court for December 
5, 1960. However, as of the present, 
the effect of the circuit court’s de- 
cision is to impose on hospitals an 
enforceable duty to bargain with a 
union which has won a statutory 
strike election conducted by the La- 
bor Mediation Board on the question 
of representation. 


Implications 
of the Labor Mediation Act 


Although the basic purpose of the 
Labor Mediation Act is to prevent or 


settle labor disputes through the pro- 
cess of mediation, the labor relations 
provisions of the act, among other 
things, are designed to guarantee em- 
ployees the right of self-organization 
and to protect that right against im- 
proper interference by employers 
(Sections 8 and 16). The following 
actions by employers are violations 
of the act and are punishable as mis- 
demeanors: interference with employ- 
ees’ rights to self-organization; or 
domination and interference with the 
formation of a labor organization; 
encouragement or discouragement of 
membership in a labor organization ; 
creation or domination of a company 
union; discrimination against an em- 
ployee because he has given testi- 
mony or instituted proceedings under 
the act. 

Because hospitals are institutions 
for the reception and care of the sick, 
wounded, injured, afflicted, infirm, or 
diseased who require medical or sur- 
gical care, the Labor Mediation Act 
recognizes the public importance of 
such institutions by providing special 
procedures for the settlement of hos- 
pital labor disputes. 

Hospital administrators and labor 
organizations are encouraged to re- 
solve their conflicting interests by re- 
sorting to the provisions of state law, 
provided they have been unable to 
arrive at a settlement through good 
faith collective bargaining. The state 
labor laws are not designed to be 
utilized as a substitute for collective 
bargaining; nor should they be re- 
garded as a crutch which the parties 
can use without first making an in- 
tensive effort to settle their own prob- 
lems. Mediation, properly employed, 
is an extension of the collective bar- 
gaining process for, as the Michigan 
Supreme Court has said, mediation 
“is obviously a form of collective bar- 
gaining with the influence of a third 
party added.” * 





“ Case cited at footnote 29. 
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The Governor’s special commission 
procedure is also a device to assist 
the parties in resolving their differ- 
ences. Under Section 13b the findings 
and recommendations are not binding 
upon the parties, but they are publi- 
cized. Such publicity and its reaction 
on public opinion may spur the par- 
ties to a settlement, but such settle- 
ment, in the final analysis, is only 
accomplished by mutual agreement. 
Similarly, either Board-ordered elec- 
tions or consent elections on ques- 
tions of union representation or the 
employer’s last offer are devices which 


may impose enforceable duties to bar- 


ultimate 
mutual 


gain; but, here again, the 
settlement is arrived at by 
agreement. 

Hospital administrators and labor 
organizations thus bear the full re- 
sponsibility of labor dispute settle- 
ments, and the public interest requires 
that such responsibility be discharged 
fairly and expeditiously. State labor 
laws, as we have seen, are available 
to assist the parties and should be 
used not as a sword or a shield, but 
rather as an additional tool in the 
process of free and democratic collec- 
tive bargaining. 


Hutchinson Act— 
Governmentally-Owned Hospitals 


Nonfederal, governmentally-owned 
hospitals in Michigan are subject to 
the provisions of the so-called Hutch- 
inson Act.** The basic objectives of 
the act are to prohibit strikes by pub- 
lic employees and to provide the 
services of the Labor Mediation Board 
in order to assist the parties in arriv- 


ing at a settlement of disputed is- 
sues.*® Unlike employees of voluntary, 
nonprofit and proprietary hospitals, 
employees in publicly-owned hospitals 
are specifically forbidden by law to 
strike.*® In addition, the mediation 
rights and remedies of the parties in 
publicly-owned hospitals do not in 
clude appointment by the Governor of 
a special commission for the purpose 
of issuing findings and recommenda- 
tions on disputed issues. 


Section 2 of the act defines a “pub- 
lic employee” as a person who is 
employed in “the government.of the 
State of Michigan, or in the govern- 
ment of any one or more of the politi- 
thereof, or in the 
public school service, or in any public 
or special district, or in the service of 


ca! subdivisions 


any authority, commission, or board, 
or in any other branch of the public 
service.” Accordingly, hospitals, which 
are owned and operated by the state, 
a county, a city, or any other branch 
of the public service, are covered by 
the provisions of the Hutchinson Act. 


In order for public employees in 
hospitals to invoke the jurisdiction of 
the Labor Mediation Board, a petition 
must be filed by a majority of any 
given group of such employees, set 
ting forth the grievances and issues. 
The hospital administrator may also 
file a request for mediation.**7 Upon 
receipt of a proper petition, it is the 
duty of the Labor Mediation Board 
to mediate the grievances forthwith. 
For this purpose the Board has cer- 
tain powers and authority conferred 
upon it by the Labor Mediation Act 
with respect to arranging conferences 





* Act 336 of the Public Acts of 1947, C. L. 
1948, Sec. 423.20 and following; Michigan 
Stats. Ann. Sec. 17.455(1) and following. 
For a detailed discussion of the Hutchinson 
Act, see Hyman Parker, “The Role of the 
Michigan Labor Mediation Board in Public 
Employee Labor Disputes,” Michigan State 
Bar Journal, March, 1959, p. 32; reprinted 
in 10 LaBor LAw JourRNAL 632, September, 
1959. 


Labor Relations in Hospitals 


“City of Detroit v. Street Railway Em- 
ployees, Division 26, 332 Mich. 237, 51 N. W. 
2d 228 (1952), 20 LC { 66,708, app. dism’d, 
344 U. S. 805; Gaidamavice v. Newago County 
Road Commission, 341 Mich. 280, 67 N. W. 
2d 178 (1954), 27 LC ¥ 68,830. 

* Hutchinson Act, Sec. 2. 


” Hutchinson Act, Sec. 7. 





between the disputants, inviting the 
disputants or their representatives to 
attend such conferences, discussing 
grievances and differences with the 
disputants and drafting agreements 
for the adjustment or settlement of 
such grievances.** 

The Attorney General of the State 
of Michigan has held that the Hutch- 
inson Act requires good faith between 
the mediating parties and that when 
the Board invites representatives of 
public employees and the public offi- 
cials in charge of such employees “it 
would be the duty of such public 
officials to attend and take part in the 
mediation hearing and discuss labor 
grievances submitted at such hearing 
with the Labor Mediation Board, re- 
gardless of the fact that the public 
employees involved might be repre- 
sented at such hearing instead of 
being personally present. Under 
the Hutchinson Act, public officials 
cannot insist upon mediating griev- 
ances directly with the employees in 
their charge. Public employees may, 
if they so desire, mediate with the 
superiors through representatives of 
their own choosing.” * 


In the event mediation is unable to 
resolve the dispute, either party may 
petition for fact finding, provided the 
Board determines that the matters in 
disagreement might be more readily 
settled if the facts were determined 
and publicly known.*® Fact finding 
hearings are conducted by the Board’s 
hearings officer at public hearings. 
The parties have a right to appear in 
person and by counsel and are afforded 
full opportunity to present their posi- 
tion and arguments. After the hear- 
ing, the hearings officer prepares his 


report containing the findings of fact 
and the reasons or bases therefor. The 
parties are then afforded an oppor- 
tunity to submit written comments 
with the Labor Mediation Board, 
within ten days from date of receipt 
of the hearings officer’s report. The 
Labor Mediation Board, after review- 
ing the report and the entire record, 
together with any comments filed by 
the parties, issues its findings of fact 
which may be publicized, but which 
are not binding upon the parties.” 


Hospital Groups 


As noted above, the petition for 
mediation concerning publicly-owned 
hospitals, under Section 7 of the Hutch- 
inson Act, must be filed by “a major- 
ity of any given group of public 
employees.” The importance of the 
proper determination of the “group” 
must be emphasized, because a fatally 
defective petition may deprive the 
3oard of jurisdiction; whereas, a valid 
petition is not only a condition prece- 
dent for mediation purposes, but also 
for fact finding.®*? The term “group” 
is not necessarily synonomous with 
the term “bargaining unit.” The Michi- 
gan Attorney General has held that an 
appropriate “group” involves those 
employees who have a grievance pe- 
culiar to their class or grade which is 
not necessarily a concern to other 
classes or grades; that is, the nature 
of the grievance must affect the em- 
ployees of the group directly or indi- 
rectly.** If it does, then other employees 
need not be included in the group; 
and, therefore, need not sign the peti- 
tion for mediation. 


The Board’s Rules and Regulations 
Relating to Procedure to Obtain Fact 





* Labor Mediation Act, Sec. 10. 

“Opinion of the Attorney General No. 
662, 1947-1948 Report of Atty. Gen. 

* Labor Mediation Act, Sec. 25. 

* Board’s “Rules and Regulations Relat- 
ing to Fact Finding,” published in Michigan 
Administrative Code, February 15, 1956. 

"In lonia County Road Commission, the 
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Board held that a petition signed by one 
employee of a group of three was fatally 
defective and as a result the Board did not 
acquire jurisdiction to conduct fact-finding 
proceedings. 

% Opinion of the Attorney General, June 
10, 1954. 
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Finding defines “group” as follows: 
“Said group shall be determined by 
the nature of the grievance and the 
community of interests affecting such 
employer or employees.” 


Case Histories 


The Labor Mediation Board has 
not been called upon in recent years 
to mediate labor disputes involving 
publicly-owned hospitals. However, 
the Board has processed numerous 
cases involving municipalities, coun- 
ties, county road commissions, school 
districts, boards of education and other 
public employers. The procedures uti- 
lized in such cases are also applicable 
to publicly-owned hospitals. 

In the typical Hutchinson Act case, a 
labor organization initiates the matter 
by filing a petition signed by a major- 
ity of the employees in a particular 
group, requesting the Board to medi- 
ate certain grievances which are set 
forth in the petition. After deter- 
mining the validity of the petition and 
the jurisdiction of the Board, the 
mediator assigned to the case will call 
a joint mediation conference in order 
to effect a settlement as quickly as 
possible. 


The Hutchinson Act does not pro- 
vide for election procedures to deter- 
mine a collective bargaining agent to 
represent public employees.** How- 
ever, the Attorney General has ruled 
that a valid petition containing the 
signatures of a majority of the em- 
ployees in a group imposes a duty on 
the public employer “to attend and 
take part in the mediation hearing and 
discuss labor grievances submitted at 
such hearing with the Labor Media- 
tion Board, regardless of the fact that 
the public employees involved might 
be represented at such hearing instead 
of being personally present.”®® 


The Attorney General has also held 
that public employees may designate 
a labor union as their representative 
to act for them in mediating a dis- 
pute, but that the Hutchinson Act 
does not authorize a public employer 
to enter into a collective bargaining 
agreement with a union.*’ A number 
of public employers have entered into 
bilateral collective bargaining agree- 
ments with unions representing their 
employees, but usually the public em- 
ployer unilaterally issues a statement 
of personnel policies which establishes 
wages, hours and terms of employ- 
ment, after having discussed these 
matters with the employees’ repre- 
sentatives. 

The terminal point in the mediation 
process under the Hutchinson Act 
is a fact finding hearing which results 
in the issuance of a report and recom- 
mendations which are not binding on 
the parties, but which may be publi- 
cized and used as a basis for further 
negotiations. 


Implications 
of the Hutchinson Act 


The most significant distinction 
with respect to public and privately- 
owned hospitals in terms of the state 
labor laws is the statutory prohibition 
of strikes by public employees. The 
penalty for a striking public employee 
is discharge from his job, with certain 
conditional reinstatement rights (Sec- 
tions 2, 4, 5). However, public em- 
ployees have the right to be represented 
by duly authorized agents for the 
purpose of negotiation. Adminis- 
trators of publicly-owned hospitals 
are required to participate in media- 
tion conferences with duly authorized 
representatives of their employees, 
and the Labor Mediation Board may 
in appropriate circumstances subpoena 





* Opinion of the Attorney General No. 

1601, 1952 Report of Atty. Gen., p. 66. 
* Opinion of the Attorney General 
2, June 9, 1948. 


No. 
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*QOpinion of the Attorney General No. 
2588, August 14, 1956. 

* Opinion of the Attorney General No. 
1601, November 7, 1952. 
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hospital representatives who fail to 
appear at mediation meetings.®* Pub- 
lic employees have a legal right to 
petition for mediation and such right 
is protected under Section 3 of the 
Hutchinson Act, which prohibits the 
discharge of a public employee be- 
cause of participation in the submit- 
ting of a grievance under Section 7 
of the act. 


In short, although public employ- 
ees in terms of labor relations do not 
have all the statutory rights and rer..- 
edies available to private employees, 
they do have a number of rights guar- 
anteed by law, and such rights should 
be respected by hospital administrators. 


Summary 


Voluntary, Nonprofit Hospitals. 
Voluntary, nonprofit hospitals are 
specifically excluded from the provi- 
sions of the National Labor Relations 
Act, but are covered by the Michigan 
Labor Mediation Act. The state act 
provides for mediation and certifica- 
tion of the dispute to a Governor's 
Special Commission for findings and 
recommendations ; following this, the 
Labor Mediation Board may resume 


mediation and, upon request, conduct 
a statutory strike vote on the issues 
involved. 

Proprietary Hospitals.— The Na- 
tional Labor Relations Board has 
declined to jurisdiction over 
proprietary hospitals which do not 
(1) operate within the District 
Columbia, or (2) vitally affect na 
tional defense, or (3) form an integral 
part of an establishment whose oper- 
ations meet the NLRB’s jurisdictional 
standards. Accordingly, most pro- 
prietary hospitals are covered by the 
Labor Mediation Act and are treated 
under the state law the same as vol 
untary nonprofit hospitals. 


Publicly-Owned Hospitals (Non- 
federal). — Government or publicly 
owned nonfederal hospitals are 
specifically excluded from the provi- 
sions of the National Labor Relations 
Act. Such hospitals are covered only 
by the provisions of the state Hutch- 
inson Act, which outlaws strikes and 
provides for mediation and fact find- 
ing which is not binding upon the 
parties involved. Federally-owned hos- 
pitals are excluded from the National 
Act and the state 


[The End] 


assert 
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AFL-ClO AND THE WORLD 

The AFL-CIO and the entire American trade union movement 
have over the years also made a most significant contribution abroad. 
The value, the extent and the cost of this contribution is neither 
widely known nor well understood in this country. However, 
result of the success of their policies, the American labor movement 
has earned unequaled world esteem. With their sense of the destiny 
of our times, they are called to perform invaluable services for all 
parts of the globe, which only they can discharge. American trade 
union leaders will continue to play a front-line role in the affairs of the 
world. We are likewise convinced that unless the workers in the other 
countries ultimately decide of their own free will that for them 
democracy offers a brighter future than communism, then our struggle 
is seriously weakened.—George L-P Weaver, Asst. Sec. of Labor. 


as a 





” Interested parties desiring further infor- 
mation are invited to communicate with the 
Michigan Labor Mediation Board. 
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Decisions of Courts and 
Administrative Agencies 








Superseniority for Strike Replacements Ruled Unfair.—Awarding of 
superseniority to replacements for strikers and to strikers who abandoned 
the strike is an unfair labor practice, NLRB has unanimously ruled. The 
decision overturns that of the Trial Examiner. 

During a strike, a company adopted a policy of granting twenty years’ 
seniority to new employees and crediting strikers who returned to work with 
an added twenty years’ seniority. In the course of layofts for economic reasons 
which followed the end of the strike, many strikers who had not been replaced 
and had been recalled lost their jobs as the result of the superseniority credits. 

“It is one thing to say that a striker is subject to replacement, and there 
fore loss of his job at the strike’s end;” said the Board, “quite another to say 
that, in addition to the threat of repiacement, and regardiess of the employer's 
success in securing a replacement for the individual striker, all strikers will 
at best return to their jobs with inferior seniority, thus incurring a detriment 
to their job security forever.” 

Erie Resistor Corp. is at 1961 CCH NLRB § 10,196. 

No Reinstatement After Economic Layoff.—We try not to tolerate an 
unfair labor discharge disguised as business judgment, but we cannot con 
demn business judgment whenever it coincides with anti-union sentiment,” 
says the federal appellate court in New Orleans, refusing to enforce a Board 
order for reinstatement of 47 laid-off employees. 

During an organizing campaign which resulted in defeat of the union, an 
employer laid off workers, ostensibly for economic reasons. NLRB agreed 
with its Trial Examiner that the layoffs were in reprisal for union activity. 

The court disagreed. The president of the company had testified under 
oath, without contradiction, that the layoffs were motivated by economic 
considerations. There was no evidence that the company even knew of the 
union’s campaign until after the first batch of layoffs. No new employees 
were hired between the time of the layoffs and the recall of the same workers. 
Further, less than half of those laid off had been union adherents. 

“The record as a whole shows, beyond a doubt, legitimate management 
reasons for the discharges,” said the court (NLRB v. Atlanta Coca-Cola Bottling 
Co., 43 LC § 17,103). 

New Student-Learner Minimum Wages Proposed.—Amendment of the 
minimum wage rates for student-learners has been proposed by Clarence T. 
Lundquist, Administrator of the Wage and Hour and Public Contracts Divi- 
sion of the Department of Labor. 
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His proposal is to set subminimum rates for student-learners at 75 per 
cent of the applicable statutory or wage order minimum; the present sub- 
minimum is a flat 75 cents an hour. 

Student-learners in distributive education training programs in accredited 
schools and employed part-time in certain retail and service establishments 
will be brought under the coverage of the Act and may qualify for certificates, 
Lundquist said. 

If the proposal goes into effect, the Administrator said he will issue an 
order providing for the continuation of present student-learner certificates 
until the date of the expiration with no change in minimum rate. 


Refusal to Hire Trouble-Maker Does Not Discourage Union Membership. 
—When a company refused to hire a worker who had lost his job at another 
company during a strike because it considered the man a trouble-maker, it 
violated the labor law ban on interference with employee rights, but did not 
discourage membership in the union, says the federal appellate court in 
Boston. 


Pointing out that the company had a contract with the union of which 
the individual was a member, and that it hired other persons who had taken 
part in the same strike, the court remanded the case to NLRB to remove 
from its order any reference to discouraging union membership. 

The job for which the man had been rejected was a temporary one, 
estimated to last about two weeks. NLRB had ordered the company to offer 
the man a job; the court wanted this clarified so that the individual “shall 
now be employed only if this would have been the effect of his original 
employment.” 

NLRB v. Corning Glass Works is at 43 LC { 17,106. 


Subcontracting After Unionization Permitted.—Discharge of a unit of 
employees after they had voted for unicn representation and subcontracting 
the work formerly done by their department have been upheld by the federal 
appellate court in Chicago. 

The company had had under consideration the subcontracting of its truck 
maintenance work for nearly a year before the employees involved joined the 
union. The terms of the proposed contract, which asked substantial wage 
increases, led to the decision to give up the department. 

“An employer has a right to consider objectively and independently the 
economic impact of unionization of his shop and to manage his business 
accordingly,” the court said. “Fundamentally, if he makes a change in opera- 
tion because of reasonably anticipated increased costs, regardless of whether 
they are caused by or contributed to by the advent of a union or by some 
other factor, his action does not constitute discrimination.” 


Jays Foods, Inc., v. NLRB is at 43 LC § 17,104. 


Two Courts Interpret Earlier Rulings on Hot Cargo Exemption.—The 
rulings of the federal district court in Louisiana that the exemption in the 
Landrum-Griffin amendments for hot cargo clauses in construction industry 
contracts must be read as also permitting strikes to obtain such clauses 
(LeBus v. Plumbers and Pipe Fitters, Local 60, 42 LC {| 16,930), but not to 
enforce them (LeBus v. Operating Engineers, Local 406, 41 LC § 16,618), have 
been mentioned by two other courts. 
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The law, said the federal appellate court in San Francisco, “goes no 
farther than according such clauses validity. The proviso does not legalize 
strikes or other coercive action to enforce such clauses.” 


With that the court, citing the Operating Engineers decision, enforced a 
Board order against common situs picketing by a union to compel enforce- 


ment of a subcontracting clause in its contract with a contractor (VLKAB v. 
Operating Engineers, Local 12, 43 LC § 17,113). 


Commenting that “this decision is not persuasive,’ the federal district 
court in Minnesota rejected the Plumbers, Local 60, precedent. The legislative 
history of the Landrum-Griffin amendments, it said, does not indicate con- 
gressional intent to permit picketing for a hot cargo clause, but only to legalize 
such clauses when arrived at by bargaining (Knapp v. Rochester Building and 
Construction Trades Council, 43 LC § 17,115). 


Supplier of Ice to Fishing Fleet Subject to FLSA.—Employees of an ice 
company which supplied ice to shrimp boats for preserving the catch made in 
international waters were engaged in commerce and entitled to FLSA wages 
and overtime, according to federal appellate court in New Orleans. Addi- 
tionally, ice was supplied to shrimp packers, and this activity was also ruled 
closely related and directly essential to production for commerce (Mitchell v. 
Independent Ice & Cold Storage Co., 43 LC § 31,154). 


Connecticut Board of Mediation and Arbitration: Annual Report 


In our highly industrialized state the working relationships of employers 
and employees are generally orderly and cooperative. For every critical labor- 
management dispute which develops into a work stoppage, there are literally 
hundreds of negotiations which are culminated by the parties without any 
interruption of work and without any need for outside assistance. This is not 
a new development in Connecticut’s industrial relations. It is the basis of the 
good record of industrial peace of which Connecticut is justly proud. 


With this having been said, the board, looking back into the past year 
in this annual report, must take note of an aircraft strike which was the most 
serious strike in the state’s history, a bus strike which was the most serious 
transportation stoppage in 58 years and, as the fiscal year came to a close, a 
work stoppage in the construction industry which closed down a great deal 
of construction in several of our cities. 


3ut even noting these striking examples of the breakdown of collective 
bargaining, the earlier observation above retains its validity. These stoppages 
made headlines and involved thousands of workers. On the other hand, mak- 
ing no headlines were those negotiations affecting hundreds of thousands 
which were settled between the parties through the accepted process of col- 
lective bargaining. 


The Role of Mediation—Playing a major role in many of the peaceful 
settlements, and almost always a principal participant in the ultimate settle- 
ment of work stoppages is the Connecticut Board of Mediation and Arbitra- 
tion. Working as a panel or through its staff mediators, the board in the past 
year serviced 860 disputes. Of these, 228 disputes demanded the active inter 
vention of the mediation service. 
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The mediator’s role is an unsung function. His job is to help the parties 
reach agreement. He is not identified with either side. He is accepted be- 
cause he is needed. The parties are always happy to see him go. His going 
means their relationship either has been kept in peaceful channels or that a 
disrupted relationship has been healed and restored. 


What Does the Mediator Do?—In Connecticut, mediation is made available 
to labor and management as a public service established by the state statutes. 
Under the law the board must make its services available in all stoppages and 
in those disputes which threaten to erupt into stoppages. 

The mediator is a neutral, impartial person experienced in labor and 
human relations. His job in a labor-management dispute is to bring the par- 
ties to voluntary agreement through exploratory discussions with the parties 
either in joint or in separate sessions. In effecting his complex and difficult 
task, the mediator must know when not to do anything and induce the parties 
to make a maximum effort, as well as how to read the “signs” which indicate 
in which direction and how far one or the other of the parties is willing to go 
to reach a settlement. 


How the Board Operates ——The personnel of the Connecticut Board of 
Mediation and Arbitration is composed of six members appointed by the 
Governor. Two members are appointed as representatives of the public, two 
as representatives of employers and two as representatives of employees. 
The Right Rev. Msgr. Joseph F. Donnelly is chairman of the board and 
represents the public. Robert L. Stutz is deputy chairman and he also repre- 
sents the public. Samuel F. Curry and Mitchell Sviridoff represent em- 
ployees. George F. McDonough and Archibald Williams represent employers. 

Three mediators are assigned to the board and the great bulk of the 
mediation work of the board is done by these full-time mediators. They pro- 
vide labor and management in the state with a full-time mediation service as 
the board itself is not a full-time agency but it is convened at the call of the 
chairman or whenever its services are required in the mediation or arbitration 
disputes. The mediators are Philip J. Koons, James J. Donnelly and Norbert 
J. Dion. Robert A. Cronin is Secretary of the Board. The Board has been 
established as a division of the state labor department and the board enjoys 
a most enjoyable and cooperative relationship with the labor commissioner 
and his staff. 

Under the law the board is given authority to arbitrate disputes. This 
function is executed by a three-man panel of the board. During the past year 
the board serviced 130 arbitration cases. Many of these were withdrawn by 
the parties before the hearing or were settled by the board during the hearing. 
Fifty-two cases were resolved by a formal arbitration award of the board. 


For the past ten years the board has been affiliated with the Association 
of State Mediation Agencies, an organization which has as affiliates mediation 
agencies in the various states, Puerto Rico and Canada. During September 
of the past year the board was host to the Ninth Annual Conference of the 
Association of State Mediation Agencies who met in the town of Old Saybrook. 


During the last session of the General Assembly the only legislation 
enacted which affects the board was a change in the statutes which provides 
that a single public member of the board may arbitrate instead of a panel 
when requested by a joint agreement of the parties. 
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Decisions « « « 
Developments 








Function of Work-Week Reduction Determined Its Validity.—The sched- 
uling by a company of a 32-hour work week was held possible either as an 
adjustment of the company’s business to a low customers’ demand or as 
an alternative to layoffs when a longer work week would be more appro- 
priate for the company’s volume of business. 

Under seniority provisions of the contract, when the latter was the 
function of the shortened work week, the company was required to return 
to the full work week after two weeks and lay off junior employees if neces- 
sary. It could do this only once in a three-month period. 

Impartial Arbitrator Bertram F. Willcox, of the board of arbitration, 
found, however, that it was the former function that had motivated the 
company to shorten the work week. He rejected the union’s contention that 
the company should have reduced the number of shifts from three to two and 
worked the two shifts a full work week, finding that nothing in the contract 
restricted the company in its decisions on appropriate lengths of the work 
week (Pratt & Letchworth Div. of Dayton Malleable Iron Co., Inc. and IVE, 
Local 316, 61-3 ARB § 8614). 


California Revises Arbitration Statute—The California law dealing with 
arbitration has been made more detailed. The requirement of a single arbitra- 
tor unless otherwise provided by the parties has been revised to specify a single 
neutral arbitrator unless otherwise provided, and the procedure for his selec- 
tion is set forth: The superior court nominates five persons from a list 
supplied by the parties or obtained from a government agency or private 
disinterested association. The parties, or the arbitrators selected by them, 
have five days thereafter to select the neutral arbitrator (he need not be 
one of the nominees of the court). If agreement is not reached, the court 
will then select the neutral arbitrator from its list of nominees. The new 
statute became effective on September 15, 1961. 


Contracting Out Work Did Not Violate Contract.—In order to rapidly 
dispose of an excess stockpile of ingots, a company utilized a mobile crane 
owned and operated by another company to transfer pig iron from the yard- 
storage area to its foundries. The union protested, contending that the work 
belonged to it under the contract. It asked for reimbursement of employees 
who lost pay because of the improper assignment. 


Arbitrator Paul H. Sanders denied the grievance. Unable to find any 
contractual prohibition against contracting out work, he ruled that the com- 
pany had the authority to use an outside contractor for the performance of 
the work in this case (American Radiator & Standard Sanitary Corp. and 
Teamsters, Local 89, General Drivers, 61-3 ARB § 8625). 
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Incorporation of One Job’s Elements into Another Upheld.—A company 
revised job descriptions by adding to one job elements previously belonged 
to another. As a result, a large part of the work on the second job was 
eliminated, and the union protested. 

It maintained that, while the company had the right to change the job 
content of an existing job, it could not effect such a change by adding duties 
and elements taken from another job. 

Arbitrator Jacob J. Blair disagreed. The contract gave the company 
discretion to establish a new job or change the content of an existing job. 
Nothing was found to prevent the merging of different duties into a single 
job. Accordingly, the grievance was denied (Triangle Conduit & Cable Corp. 
and IBEW, Local 1051, 61-3 ARB { 8623). 


Unit Seniority Overrides Plant-Wide Seniority in Recall Case.—During a 
two-week shutdown, the company laid off two employees because they lacked 
seniority in their unit. They had been previously transferred to the unit on 
a temporary basis. 

Shortly thereafter, one of the men was recalled to work because he had 
originally reported to his temporary unit a day earlier than his fellow employee. 
The employee not recalled had greater plant-wide seniority, and the union 
insisted that he should have been the first called back to work. The company replied 
that it had always applied unit seniority in small cutbacks of known short duration. 


Arbitrator Clare B. McDermott noted that the union had registered no 
complaint when unit seniority had been invoked to lay off the two men. He 
therefore decided that the union was wrong in contending that unit seniority 
should not have been applied in calling the same men back to work (United 
States Steel Corp., Irvin Works, and Steelworkers, Local 2227, 61-3 ARB § 8610). 


Chiropractic Services Not Covered by Insurance Agreement.—Contend- 
ing that a chiropractor was a legally licensed physician and surgeon, a union 
took to arbitration a claim against the company for chiropractic services per- 
formed for an employee and his wife. The insurance carrier had refused to 
honor the claim. 


The company argued that the issue was not arbitrable since the dispute 
was between the union and the insurance carrier. Arbitrator Samuel H. Jaffee 
agreed with the union that its claim was against the company, since the com- 
pany agreed under the contract to supply coverage to include services of a 
“legally licensed physician and surgeon” and the policy was written later 
between the company and the carrier. The issue was held arbitrable. 

While agreeing with union as to the arbitrability of the issue, the arbi- 
trator did not agree with it as to the merits. Though the State of Pennsyl- 
vania had licensed chiropractors, it had not licensed them as physicians and 
surgeons. While the union further contended that it was the intention of the 
parties to include chiropractic services in the coverage, the company emphati- 
cally denied this. Statements by the company’s counsel during the negotia- 
tions as to the desirability of coverage of chiropractors did not make the 
specifically included chiropractors. The arbitrator emphasized that the issue 
contract what it finally was; and the union did not see to it that the contract 
was not what the contract should have said but what it did say. Since 
chiropractors were not specifically included, the grievance was denied (De 
Walt, Inc. and Machinists, Lodge 1167, 61-3 ARB § 8637). 
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Meetings of Labor Men 


Labor Law Institute——The South- 
western Legal Foundation will pre- 
sent its Eighth Annual Institute on 
Labor Law in Dallas, Texas, November 
2-4. The foundation has put together 
an outstanding program, featuring 
many labor experts. 

Highlighting the meeting will be 
lectures by Frank W. McCulloch, 
chairman of the National Labor Re- 
lations Board; Dr. Seymour Wolf- 
bein, Deputy Assistant Secretary of 
Labor; and Hobart Taylor, Jr., special 
counsel of the President's Committee 
on Equal Employment Opportunity. 

Lester Asher, a Chicago attorney, 
will discuss “Secondary Boycotts and 
Hot Cargo Clauses,” T. C. Kamm- 
holz, another Chicago lawyer, will 
speak on “Two Years with Section 
8(b)(7),” and Louisiana State Uni- 
versity law professor Donald H. 
Wollett’s topic will be “Review of 
Significant Supreme Court Decisions 
Affecting Labor Relations.” 

Other speakers include: Professor 
Paul R. Hays of Coiumbia University 
Law School, “Duty to Bargain Under 
the Labor Management Relations 
Act”; and Dean Russell A. Smith of 
the University of Michigan Law 
School, “The Question of Arbitrability.” 

The program will also feature semi- 
nars on the new wage and hour laws; 
current problems in collective bar- 
gaining, with emphasis on the agency 
shop, hiring halls, picket line clauses, 
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subcontracting clauses, arbitration 
clauses and protection of rights clauses ; 
the economic problems of collective 
bargaining; developments in NLRB 
procedures; and problems and tech- 


niques of labor arbitration. 


Additional information concerning 
the institute may be obtained from 
the Southwestern Legal Foundation, 
3315 Daniels, Dallas 5, Texas. 


Management Seminar.—The Insti- 
tute of Labor and Industrial Relations 
of the University of Michigan-Wayne 
State University is presenting a two- 
day seminar on “Management De- 
cision Making—Simulation.” The 
seminar is scheduled for November 2-3 
in Detroit. Registration fee is $90 
per person. 

This program is aimed primarily at 
management officials with the respon- 
sibility of running, staffing and per- 
haps organizing the corporation. For 
additional information, telephone E. 
J. Forsythe or W. R. D. Martin at 
TEmple 1-5144, or write the Institute 
of Labor and Industrial Relations, 
Student Center Building, Detroit 2, 
Michigan. 


Federal Labor Relations 


The following is the text of a state- 
ment made by Secretary of Labor 
Arthur J. Goldberg in his capacity 
of Chairman of the President's Task 
Force on Employee-Management Rela- 
tions in the Federal Service, released 
September 13. 


997 





On June 22, 1961 the President es- 
tablished a special task force on em- 
ployee-management relations in the 
federal service. On that occasion 
the President stated his belief that “the 
participation of Federal employees in 
the formulation and implementation 
of employee policies and procedures 
affecting them contributes to the ef- 
fective conduct of public business. 
... This participation should include 
consultation by responsible officials 
with representatives of employees and 
Federal employee organizations.” 

The task force was instructed to 
report to the President no later than 
November 30, 1961, on ways to 
strengthen effective labor-management 
cooperation in the public service. As 
a first step, questionnaires were sent 
to all departments and agencies of the 
executive branch as well em- 
ployee organizations active in this 
field. Detailed and extremely valu- 
able replies have now been received 
from nearly one hundred federal gov- 
ernment bodies or employee organi- 
zations. I would like to take this 
occasion to express the appreciation 
of the task force for the fine coopera- 
tion we have received in this regard. 

In his memorandum on June 22, the 
President stated that in the course 
of our study employees and employee 
organization representatives, depart- 
ment and agency officials, consultants 
in labor-management relations, and 
interested groups and citizens shall 
be given an opportunity to present 
their views for the consideration of 
the task force. The heads of all de- 
partments and agencies have been 
asked to do so by letter. This morning 
we begin a series of public hearings 
to be held in Washington and six 
other cities in the nation which will 
enable us to hear the views of the 
other persons and organizations to 
which the President referred. 

We will hear each of the persons 
scheduled to appear and we hope that 
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any who wish to do so will provide 
us with a supplemental written state- 
ment of their views. The task force 
will welcome a written statement 
from any interested citizen or organi- 
zation on any aspect of the subject of 
our study. At the conclusion of these 
hearings these written statements, 
along with the transcript of all the 
hearings and the questionnaires will 
be carefully analyzed and considered. 
Our report to the President, based 
upon the information we are assem- 
bling in this manner, will be submitted 
on schedule. 


I would like to endorse the view of one 
of our distinguished Washington journ- 
alists who described the list of wit- 
nesses we are to hear in Washington 
these next two days as “impressive.” 
They are drawn from the business 
community, from our universities, from 
religious organizations and, of course, 
from employee organizations as well. 
The variety and the quality of the 
persons who have asked to appear at 
these hearings seems to me an em- 
phatic witness to the growing aware- 
ness of the importance of the subject 
to which we now address ourselves. 

I welcome all those who are to 
appear before us, and all others who 
have come to this public hearing. | 
particularly welcome those employees 
of the federal government who are 
using annual leave time to be on hand 
for this important occasion. 


Learners’ Standards Revised 


Clarence T. Lundquist, Administrator 
of the U. S. Labor Department’s Wage 
and Hour and Public Contracts Di- 
visions, announced September 2 the 
adjustment of the minimum wage 
rates now provided for learners under 
various supplemental industry learner 


regulations in view of the new mini- 
Fair 
Labor Standards Amendments of 1961, 
effective September 3. 


mum wage provisions of the 
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Settlement Sans Arbitration 

Grievance Handling: A Case Study 
of a New Approach. Industrial Rela- 
tions Counselors, Inc., 1270 Avenue 
of the Americas, New York 20, New 
York. 1961. $1.50. 

Speaking of the need for a perma- 
nent solution to the employee griev- 
ance problems within his company, 
Frank W. Jenks, President of Inter- 
national Harvester, said in 1959: 
“Nothing is more important than the 
cultivation of good employee relations 
If it’s within 
our power as reasonable people to do 
it without capitulation, without appease- 
ment, then nothing is more important.” 
The following year, representatives 
of his company and United Auto 
Workers, the largest union with which 
the company deals, began an experi- 
ment in that field which has proved 
highly successful. 


44 pages. 


good union relations. 


The “new look,” as they refer to it, 
presents a new and fresh approach to 
grievance settlement. Its purpose is 
to reduce the formal machinery of the 
grievance procedure and to emphasize 
its problem solving function, while 
seeking to prevent grievances wher- 
ever it is practicable. 

The plan has two essential ele- 
ments. The persons involved must 
“talk it out,” instead of using the old 
written grievance plan which involved 
long waiting periods. The second 
stresses prompt action. It stipulates 
that the discussion must be carried 
out when and where the grievance 
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occurs, when practicable, with empha- 
sis on fact-gathering. Specialists and 
superiors in either the company or 
union are to be available to aid in 
reaching a settlement. 

The study includes the 
techniques used to install and operate 


various 


the new system. Results have shown 
that the “new look” has substantially 
reduced unresolved grievances and 
that now employees show a greater 
interest in their work and in helping 
to work out production problems, 
convinced that they getting a 
“square deal.” 


are 


The “new look” is an interesting 
experiment in the field of labor rela- 
tions that offers a practical and highly 
unusual demonstration of how basic 
and well-known principles of griev- 
ance settlement can be applied suc- 
cessfully. It offers new insights into 
the grievance settlement process. 


Dispute Settlement Formula 


Jurisdictional Disputes in Construc- 
tion: The Causes, the Joint Board, and 
the NLRB. Kenneth T. Strand. Bureau 
of Economic and Business Research, 
Washington State University Press, 
Pullman, Washington. 1961. 197 
pages. $5. 

The study begins with a survey of 
the industrial relations system of the 
construction industry. By isolating 
key factors, the author develops a 
theoretical statement of the causes of 
jurisdictional disputes and_ strikes 
which provides the basis for a series 
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of tests that any plan for settling 
these conflicts must meet. 

The study contains a legislative 
history of the Taft-Hartley Act pro- 
visions concerning jurisdictional dis- 
pute settlement, Sections 8(b)(4)(D) 
and 10(k), and a history of the origins 
and operations of the industry’s settle- 
ment plan, the National Joint Board 
for Settlement of Jurisdictional Dis- 
putes. 

One of the major findings of this 
study is that the most effective man- 
ner of accommodating conflicts within 
the industry is to combine the injunc- 
tive and enforcement powers of the 
NLRB with the arbitration and medi- 
ation processes of the joint board. 
The Taft-Hartley Act should be ad- 
ministered so as to strengthen the 
joint board. 

The author is an assistant professor 
of economics at Oberlin College. 


Teamsters Analyzed 


A Profile of the Teamsters Union. 
Industrial Relations Counselors, Inc., 
1270 Avenue of the Americas, New 
York 20, New York. 1961. 47 pages. 
$1.50. 


This timely report on the largest 
and wealthiest single labor union in 
the country is of particular interest 


to management. The union’s struc- 
ture, leadership and membership are 
explained at the beginning. 


The methods that the union uses to 
organize large and small companies 
are explored. The Teamsters an- 
nounced a drive in 1960 to organize 
500,000 office employees in companies 
already employing teamster-organized 
groups, in an effort to spread its in- 
fluence to nontrucking groups. In 
this particular drive, special stress 
will be given to the automation threat 
and the economic security of belong- 
ing to a union. Attempts are also 
being made to organize the aviation 
and oil refining industry. Current 
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trends in bargaining patterns are also 
discussed. 

Organizing and bargaining are the 
dramatic areas which attract public 
attention to Teamster activities, but 
management is also concerned with 
the effect of the union on company 
operations. This matter is examined 
through analysis of a representative 
sample of teamster contracts and the 
“contracting-out” trucking method. 


Maintaining stable management- 
union relationships is a major prob- 
lem upon which the actions of the 
Teamsters union have a direct bear- 
ing. Labor relations men will find 
this book an invaluable source of in- 
formation. 


Colorado Labor Movement 


Labor-Management Relations in Colo- 
rado. Harry Seligson and George E. 
3ardwell. Sage Books, Denver, Colo- 
rado. 1961. 330 pages. $6. 


The relationships and problems 
existing and arising between employ- 
ees, unions and managements in Colo- 
rado are the subject matter of this 
book. It begins with a review of the 
past, of the problems which face a 
maturing labor movement, and the 
challenges of the future in the Rocky 
Mountain state. 

The authors review the efforts of 
labor, through political action, to in- 
fluence the legislature to set up laws 
for the protection of employees against 
the serious incidents of industrial life 
and provide a framework within which 
employees could organize and bargain 
collectively with their employers. 

Mr. Seligson is a professor of labor 
relations at the University of Denver 
and a member of the National Acad- 
emy of Arbitrators. Mr. Bardwell is 
an associate professor of statistics 
and mathematics in the business col- 
lege of the same university. 
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In Future Issues... 


ABOR-MANAGEMENT RELATIONS at missile base construc- 
4 tion sites have aroused much public interest during recent 
months. A great deal of public disfavor has resulted from strikes, 
slowdowns and other manifestations of union-management disagree- 
ments at these vital links in the nation’s defense. Next month, an 
article entitled “Applications of Labor Law to the Construction and 
Equipping of United States Missile Bases” delves into the problem of 
labor difficulties at defense establishments. The author explores the 
effectiveness of the Taft-Hartley Act in handling slowdowns, jurisdic- 
tional strikes and featherbedding and also deals with the attitudes of 
labor, management and government authorities in attempting to 
settle missile base disputes. 

The author of this timely analysis is John R. Van de Water, 
associate professor of industrial relations and business law at the 
University of California, Los Angeles. The article is a product of 
extensive research in union-management power and government 
policy conducted by Professor Van de Water. Also growing out of 
this project is a second article, “The Growth of Third-Party Power 
in the Settlement of Industrial Disputes,’’ which will appear in the 
December issue. 


HE NATURE OF INDUSTRIAL ARBITRATION is the subject 

of an article scheduled for November. A veteran Louisiana arbitra 
tor, R. H. Morvant, discusses what grievance arbitration should be 
and what it should not be. The author emphasizes that arbitration 
is not a court proceeding and was never intended to operate in a 
strictly legalized way. He maintains that the American arbitration 
system is based on social science and humanism. “Individualism,” he 
says, “is the secret to the confusion and frustration which retards 
full understanding of the arbitration process today.” 


ECTION 8&(b)(2) of the Labor-Management Relations Act of 
i) 1947, in a sense, embodies the late Senator Taft’s concern for the 
protection of certain rights of individual employees against aggression 
by either unions or management, points out the author of a scheduled 
article. The subsection also made viable the new concept in Section 7 
of the Act that an employee now had the right, within limitations, to 
refrain from union activities if he so desired. However, the subsection 
has become somewhat of an enigma, figuring in approximately 62 
per cent of the charges filed annually with the NLRB. 
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Yes, for only pennies a day, you can keep posted on “what’s doing” in labor law 
with this to-the-point, twice-weekly “labor law tabloid.” Brimful of latest labor law 
happenings —two big issues each week keep you always informed; unfold important 
news as it develops. Designed for the busy man who wants the highlights in the complex 
field of labor law, the SUMMARY keeps you alive and alert to today’s labor relations, 


wage-hour, and other changes, quickly and easily. 


In the SUMMARY you get digests of the new labor law developments promptly 
upon their publication in detail in CCH LABOR LAW REPORTS, Everything is 
arranged by subject. Each story is emphasized by bold check-list headlines — to give you 
the facts and holdings for quick understanding. 


Broad, Fast, Twice-Weekly Coverage 


Here, crisply digested for fast understanding you'll find the (1) newest federal and 
state court decisions concerning labor, (2) National Labor Relations Board and state labor 
board rulings, (3) new federal and state labor statutes, and (4) wage and employment 
data—all to make sure you're in step with quick-changing labor law developments. 


For the man whose reading time is limited . . . but who must have labor law informa- 
tion at his fingertips, CCH LABOR LAW SUMMARY is made to order. 


Enter Your Subscription Now 


Just OK the attached tear-off Order Card and return it today! We'll enter you: 
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